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2 Ewell Toobert vs. 


In the District Court of the United States for the 
Southern District of California, 
Central Division 


No. 7824-BH. 


TIGHE E. WOODS, Acting Housing Expediter, 
Office of the Housing Expediter, 
Plaintiff, 


VS. 


EWELL TOOBERT, JACK HAMMOND and 
WILLIAM H. HALL, DOE I and DOE II, 
Defendants. 


FIRST AMENDED COMPLAINT FOR RESTT- 
TUTION AND INJUNCTION 


FOR A FIRST CAUSE OF ACTION 


I. 

Plaintiff as Acting Housing Expediter, Office of 
the Housing Expediter, brings this cause of action 
for restitution pursuant to Section 205(a) to enforce 
complianee with Section 4 of the Emergency Price 
Control Act of 1942, as amended, USCA Title 50, 
App. See. 901 et seq., and the Rent Regulations 
(10 Fed. Reg. 13528) issued by the Administrator 
pursuant to Section 2 of the Emergenev Price Con- 
trol Act of 1942, as amended, and/or brings this 
cause of action pursuant to Sec. 206 of the Housing 
and Rent Act of 1947, the Rent Regulations issued 
pursuant thereto. 
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Jurisdiction of this cause of action is conferred 
upon this Court by Sections 205(c) of the Emer- 
gency Price Control Act of 1942, as amended, [2] 
and/or Section 206 of the Housing and Rent Act 
of 1947. 


Til. 


At all times mentioned herein, up to and inelud- 
ing June 30, 1947, there was in effect a Rent Regu- 
lation for Housing issued pursuant to Section 2(b) 
of the Emergency Price Control Act of 1942, as 
amended, for the Los Angeles Defense Rental Area, 
and/or on and since July 1, 1947 the housing ac- 
commodations herein described have been subject to 
maximum rents authorized and established by the 
Housing and Rent Act of 1947, and rent regulations 
issued pursuant thereto. 


TV. 


That the defendants, Doe I and Doe II, are the 
fictitious names of the defendants, whose true names 
are to this plaintiff unknown, and plaintiff asks 
that when these true names are discovered this com- 
plamnt may be amended by inserting such true names 
in the place and stead of such fictitious names. 
Wherever the word ‘‘defendant’’ 1s used in this 
complaint, it shall include all of the defendants 
individually and collectively herein sued. 


V. 


That the defendant is a resident of the Citv of 
Los Angeles, County of Los Angeles, State of Cali- 
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fornia, in the Southern District of California, in 
the Central Division thereof, and within the juris- 
diction of this Court. 


VI. 


During all times herein mentioned defendant has 
received rent for the use and occupancy of those 
certain housing accommodations, subject to said 
Acts and Regulations within said Defense Rental 
Area, known and described as 422, 42214, 42234 and 
424 East 15th Street, Los Angeles, California. 


VIL. 


Defendant received from persons for the use and 
occupancy of the hereinafter described accommoda- 
tions rents in excess of the maximum rents estab- 
lished by said Rent Regulations; that there is at- 
tached hereto and by [8] reference made a part 
hereof, as though fully set out herein, a statement 
of the names of the persons overcharged, the period 
of occupancy of such persons, the maximum rent, 
the rent received from said persons, and the amount 
of overcharges. 


FOR A SECOND CAUSE OF ACTION 
Tr. 


Plaintiff re-alleges and incorporates herein Para- 
Graphs I, 11, TEL, 1V, Vy VI amd VIE of iio ieee 
eause of action as though set out in full herein. 


CT. 


In the judgment of the Housing Expediter, Office 
of the Housing Expediter, said defendants have 
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engaged in acts and practices in violation of Section 
4(a) of the Emergency Price Control Act of 1942, 
as amended, USCA Title 50, App. Sec. 901 et seq., 
and/or in violation of Section 206(a) of the Rent 
and Housing Act of 1947, which acts and practices 
consist of violations of Rent Regulations for Hous- 
ing (10 Fed. Reg. 13528) issued in accordance with 
Section 2(b) of the Emergency Price Control Act 
of 1942, as amended, and/or the Housing Regula- 
tion issued pursuant to the Housing and Rent Act 
of 1947, and therefore the Housing Expediter brings 
this cause of action pursuant to the provisions of 
Section 206 of the Housing and Rent Act of 1947. 
Jurisdiction of this cause 1s conferred by Section 
206 of the Housing and Rent Act of 1947. 


Wherefore, the plaintiff demands: 


A. That the defendant be ordered and directed 
to tender to all available tenants as are entitled 
thereto a refund of all amounts in excess of the 
maximum rents established by the Emergency Price 
Control Act of 1942, as amended, and Regulations 
issued thereunder, and/or the Housing and Rent 
Act of 1947, and Regulations issued thereunder, 
which were received by the defendant, his agents, 
servants, employees and attorneys from said per- 
sons as rent for the use and occupancy of the hous- 
ing accommodations deseribed in the complaint, 
since the date maximum rents were established 
therefor by [4] said Acts and said Regulations. 


B. <A preliminary and final injunction enjoin- 
ing the defendants, their agents, servants, employ- 
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ees, and all persons in active concert or participa- 
tion with them from directly or indirectly demand- 
ing or receiving for accommodations subject to the 
Rent Regulations issued pursuant to the Housing 
and Rent Act of 1947, rents in excess of the maxi- 
mum rents permitted under the Rent Regulations 
issued pursuant to the Housing and Rent Act of 
1947. 


ABE I. LEVY, 
STEPHEN D. MONAHAN, 
FRANK L. HIRST, 
RICHARD G. SOLOF, 


By /s/ ABE I. LEVY, 
Attorneys for Plaintiff. [5] 


Housing accommodations located at 422, 42214, 42234 and 424 Hast 15th Street, Los Angeles, 
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California. 
Period of Amount Maximum Amount of 
Unit Name of Tenant Overcharges Rent Paid Legal Rent Overcharges 
422 Ida. Mae Battick........22 10/26/45- 8/26/47 $40.00 Mo. $18.00 Mo. $462.00 
422 Tide. Whae Petrie 2... cc.ccckec cele 9/26/47-12/26/47 20.00 Mo. 18.00 Mo. 6.00 
42214 Jeieny Gasaiwehy..............280... ee 9/13/45- 4/ 7/46 40.00 Mo. 18.00 Mo. 154.00 
422% Rearl Hildaethe....... 26-52... ae 4/ 7/46- T/ 9/47 40.00 Mo. 18.00 Mo. 330.00 
422% Peat] Hildreth... 7/10/47- 1/10/48 20.00 Mo. 18.00 Mo. 12.00 
422% Ertiestime Col@mpaga....cucc-..-..-. ee 7/13/45- 9/13/de 42.00 Mo. 18.00 Mo. 72.00 
42234 hrnestime Colenmaim.............22 2... 9/14/45- 7/14/47 40.00 Mo. 18.00 Mo. 462.00 
42234 Hest ime" @olleimani......:....2:..:--5 02s eee 7/14/47- 1/14/48 20.00 Mo. 18.00 Mo. 12.00 
424 Upper Berdie Mae White..................:.-..-. 10/ 7/46-11/ 7/46 40.00 Mo. 16.00 Mo. 24.00 
DRonts........ i ee 11/ 7/46- 8/ 7/47 40.00 Mo. 16.00 Mo. 216.00 
424 io pet itil hgky 1S. <,.....-.neee een een 1/16/46- 8/16/47 40.00 Mo. 12.00 Mo. 004.00 
Rear 
Total: ... ee 2 eee $2 254.00 


Statement referred to in Paragraph VII of Plaintiff’s First Cause of Action. 


[Endorsed]: Filed Dec. 17, 1947. 
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ANSWER OF THE DEFENDANT EWELL 
TOOBERT TO FIRST AMENDED 
COMPLAINT 


Comes now the defendant Ewell Toobert and for 
himself alone, in answer to the first cause of action 
of plaintiff’s amended complaint, admits, denies 
and alleges as follows: 

[. 

This defendant denies the allegations of para- 

eraphs I and II of said first cause of action. 
TT. 

This defendant denies each and all the allega- 
tions of paragraphs VI and VII of said first cause 
of action; in this connection this defendant denies 
that he has received all or any part whatsoever of 
the alleged rent referred to in said paragraph VII 
and in the itemized statement referred to therein 
as having been paid to this defendant and this de- 
fendant further denies that he has received all or 
any part whatsoever of the [7] alleged rent or over- 
charges set forth in the itemized statement referred 
to in said paragraph VII and attached to said 
complaint. 


In answer to the second cause of action of plaintift’s 
amended complaint this defendant admits, denies 
and alleges as follows: 


[. 
This defendant repeats and incorporates herein 
the denials contained in paragraphs J and IT of his 
foregoing answer to the first cause of action of 
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plaintiff’s amended complaint to the same extent 
as if said denials were set out in full herein. 
LE 

Denies that this defendant has ever engaged in 
any act or practice in violation of Section 4(a) or 
any other provisions of the Emergency Price Con- 
trol Act of 1942, as amended or otherwise and/or 
in violation of Section 206(a) or any other provi- 
sions of the Rent and Housing Act of 1947 and/or 
any Rent Regulations issued in accordance with or 
pursuant to either of said Acts. 


Further answering Plaintiff’s amended complaint 
and as a separate and affirmative answer and 
defense to said complaint and to each of the 
causes of action therein contained this defend- 
ant alleges as follows: 


J. 

That each and all of the alleged overcharges or 
moneys paid in excess of the maximum legal rent 
to this defendant, if any such there ever were, were 
paid prior to December 4, 1946, and were paid more 
than one vear hefore the commencement of this 
action. 


Further answering said amended complaint and as 
a separate and affirmative answer and defense 
[8] to said amended complaint and to each of 
the causes of action therein contained this de- 
fendant alleges as follows: 


I. 
That any action against him on the part of this 
suing plaintiff for any alleged overcharges of rental 


10 Ewell Toobert vs. 


collected on the premises described in the complaint 
is barred by the provisions of Section 205(e) of the 
Emergency Price Control Act of 1942, and the Rent 
and Housing Act of 1947. 


Further answering said amended complaint and as 
a separate, affirmative answer and defense to 
said amended complaint and to each of the 
causes of action therein contained this defend- 
ant alleges as follows: 


{. 

That each and all of the alleged overcharges or 
moneys paid in excess of the maximum legal rent to 
this defendant, if any such there were, were paid 
prior to December 17, 1946, and were paid more 
than one vear before the commencement of this 
action. 


Further answering said amended complaint and as 
a separate, affirmative answer and defense to 
said amended complaint and to each of the 
eauses of action therein contained this defend- 
ant alleges as follows: 


[. 

As to each and all of the alleged payments of rent 
in excess of the maximum legal rent alleged in par- 
agraph VIT of said Amended Complaint and the 
statement attached thereto which were made more 
than one vear prior to the commencement of this 
FQ] action, this defendant alleges that because the 
same were made more than one vear before the com- 
mencement of this action that recovery thereof or 
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any recovery based thereon is barred by the statute 
of limitations. 

Wherefore, this defendant prays that plaintiff 
take nothing against him and that he have judg- 
ment for his costs incurred herein. 


/s/ GEORGE W. DOWNING, JR., 
Attorney for Defendant 
Ewell Toobert. 


(Affidavit of Service by Mail attached.) 
[Endorsed]: Filed Jan. 17, 1947. [10] 


[Title of District Court and Cause. | 


PLAINTIFF’S REQUEST FOR ADMISSIONS 
PURSUANT TO RULE 36 


Plaintiff, pursuant to Rule 36 of the Federal 
Rules of Civil Procedure, requests the defendants, 
Ewell Toobert, Jack Hammond and William H. 
Hall, within ten (10) days after service of this 
request, to make the following admissions for the 
purpose of this action only and subject to all perti- 
nent objections to admissibility which may be inter- 
posed at the trial: 

1. That, at all times material to this action, the 
defendant Ewell Toobert was the landlord of the 
housing accommodations located at 422, 4221/4, 4228, 
and 424 East 15th Street, City of Los Angeles, 
County of Los Angeles, State of California. 

2. That, at all times material to this action, the 
defendant Jack Hammond acted in the capacity of 
agent for the defendant Ewell Toobert. 


12 Ewell Toobert vs. 


3. That, during all or part of the time material 
to this action, the defendant William H. Hall acted 
in the capacity of agent for the defendant Ewell 
Toobert. 

4, That the said premises are within the Los 
Angeles Defense [12] Rental Area. 

5. That said premises, at all times material to 
this action, are and were subject to the Rent Regu- 
lation for Housing, as amended, (10 F. R. 13528). 

6. That jurisdiction of this action is conferred 
upon this Court by Section 205(¢) of the Emergency 
Price Control Act of 1942, as amended, (Pub. Law 
421. 77th Cong. 2nd Sess. 56 Stat. 23, 50 USCA 
App. 901 et seq.), and Section 206 of the Housing 
‘and Rent Act of 1947. 

7. That on or about November 1, 1942, certifi- 
cates of registration of rental units located at 422, 
42914, 42234 and 424 Upper Front and Upper Rear, 
East 15th Street, City of Los Angeles, State of 

rahformia, were filed with the Office of Price Ad- 

ministration. A copy of each Certificate of reg- 
istration is attached hereto, marked Exhibits ‘*A™’, 
“Be fC", “D” and “i”. The opisihal of wee 
of said certificates of registration is on file with the 
Rent Litigation Unit of the Office of Rent Control, 
Office of the Housing Expediter, and is available 
for examination by the defendant or his attorney. 

8. That the athaehed Mixing A’, “S3’’, “7s 
“T)" and “‘E”’ are true copies, in words, figures and 
substanee, of said certificates. 

9. That the certificates, of which attached Ex- 
Hits “ A’, §§B", 8C?, “TP? ead "PR"? are trae 


copies, are genuine. 
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10. That said certificates establish the maximum 
rent, prima facie, for the housing accommodations 
herein described, for all times material to this suit. 

11. That said certificates of registration are offi- 
cial records of the Office of Rent Control. 

12. That one, Ida Mae Patrick, used and occu- 
pied the housing accommodation located at 422 East 
15th Street, Los Angeles, California, for the period 
commencing October 26, 1945 and ending August 
26, 1947. 

13. That defendant, Ewell Toobert, either per- 
sonally or through his agents, Jack Hammond 
and/or William H. Hall, demanded and received 
from said Ida Mae Patrick, as rent for the use and 
occupaneyv of the housing [13] accommodations ]o- 
cated at 422 East 15th Street, City of Los Angeles, 
State of California, the sum of $40.00 for each 
month during the period commencing October 26, 
1945 and ending August 26, 1947. 

14. That one, Ida Mae Patrick, used and occu- 
pied the housing accommodations located at 422 
East 15th Street, City of Los Angeles, State of Cali- 
forma, for the period commencing September 26, 
1947, and ending December 26, 1947. 

15. That defendant, Ewell Toobert, either per- 
sonally or through his agents, Jack Hammond 
and/or William H. Hall, demanded and received 
from said Ida Mae Patrick, as rent for the use and 
occupancy of said housing accommodation located 
at 422 East 15th Street, City of Los Angeles, State 
of California, the sum of $20.00 for each month 
during the period commencing September 26, 1947 
and ending December 26, 1947. 
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16. That one, Jeffrey Gasaway, used and occu- 
pied the housing accommodation located at 42214 
Kast 15th Street, City of Los Angeles, State of 
California, for the period commencing September 
13, 1945 and ending April 7, 1946. 

17. That defendant, Ewell Toobert, either per- 
sonally or through his agents, Jack Hammond 
and/or William H. Hall, demanded and received 
from said Jeffrey Gasaway, as rent for the use and 
occupancy of said housing accommodations located 
at 4221, East 15th Street, City of Los’ Angeles, 
State of California, the sum of $40.00 for each 
month during the period commencing September 15, 
1945 and ending April 7, 1946. 

18. That one, Pearl Hildreth, used and occupied 
the housing accommodation located at 42214 East 
15th Street, City of Los Angeles, State of Califor- 
nia, for the period commencing April 7, 1946, and 
ending July 9, 1947. 

19. That defendant, Ewell Toobert, cither per- 
sonally or through his agents, Jack Hammond 
and/or William H. Hall, demanded and received 
from said Pearl Hildreth, as rent for the use and 
occupancy of said housing accommodation located 
at 4221, East 15th Street, City of Los Angeles, 
State of California, the sum of $40.00 for each 
month during the period [14] commencing April 7, 
1946 and ending July 9, 1947. 

20. ‘That one, Pearl Hildreth, used and occupied 
the housing accommodation located at 42214 East 
15th Street, City of Los Angeles, State of Cali- 
fornia, for the period commencing July 10, 1947 
and ending January 10, 1948. 
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21. That defendant, Ewell Toobert, either per- 
sonally or through his agents, Jack Hammond 
and/or William H. Hall, demanded and received 
from said Pearl Hildreth, as rent for the use and 
occupancy of said housing accommodation located 
at 42214 East 15th Street, City of Los Angeles, 
State of California, the sum of $20.00 for each 
month during the period commencing July 10, 1947 
and ending January 10, 1948. 

22. That one, Ernestine Coleman, used and occu- 
pied the housing accommodation located at 42214 
East 15th Street, City of Los Angeles, State of Cali- 
fornia, for the period commencing July 13, 1945 
and ending September 138, 1945. 

23. That defendant, Ewell Toobert, either per- 
sonallv or through his agents, Jack Hammond 
and/or William H. Hall, demanded and received 
from said Ernestine Coleman, as rent for the use 
and occupancy of said housing accommodation lo- 
cated at 42214 East 15th Street, City of Los An- 
geles, State of California, the sum of $42.00 for 
each month during the period commencing July 13, 
1945 and ending September 13, 1945. 

24. That one, Ernestine Coleman, used and occu- 
pied the housing accommodation located at 4223/4 
East 15th Street, City of Los Angeles, State of 
California, for the period commencing September 
14, 1945, and ending July 14, 1947. 

25. That defendant, Ewell Toobert, either per- 
sonally or through his agents, Jack Hammond 
and/or Wilham H. Hall, demanded and received 
from said Ernestine Coleman, as rent for the use 
and occupancy of said housing accommodation lo- 
cated at 42234 East 15th Street, City of Los An- 
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geles, State of California, the sum of $40.00 for each 
month during the period commencing September 
14, 1945 and ending July 14, 1947. 

26. That one, Ernestine Coleman, used and oc- 

cupied the housing [15] accommodation located at 

4293/4 Kast 15th Street, City of Los Angeles, State 
of California, for the period commencing July 14, 
1947 and ending January 14, 1948. 

27. That defendant, Ewell Toobert, either per- 
sonally or through his agents, Jack Hammond 
and/or William H. Hall, demanded and received 
from said Exnestine Coleman, as rent for the use 
and occupancy of said housing accommodation lo- 
cated at 42234 Est 15th Street, City of Los Angeles, 
State of California, the sum of $20.00 for each 
month during the period commencing July 14, 1947 
and ending January 14, 1948. 

28. That one, Birdie Mae White, used and occu- 
pied the housing accommodation located at 424 East 
15th Street, 2nd Floor Front, in the City of Los 
Angeles, State of California, for the period com- 
mencing October 7, 1946 and ending August 7, 1947. 

20% ‘That defendant Ewell Toobert, aitihien per- 
sonally or through his agents, Jack Hammond 
and/or William H. Hall, demanded and received 
from said Birdie Mae White, as rent for the use 
and occupancy of said housing accommodation lo- 
eated at 424 Kast 15th Street, 2nd Floor Front, in 
the City of Los Angeles, State of California, the 
sum of $40.00 for each month during the period 
commencing October 7, 1946 and ending August 7, 
1947. 
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30. That one, Ethel Davis, used and occupied 
the housing accommodation located at 424 East 15th 
Street, 2nd Floor Rear, in the City of Los Angeles, 
State of California for the period commencing Jan- 
uary 16, 1946, and ending August 16, 1947. 

31. That defendant, Ewell Toobert, either per- 
sonally or through Ins agents, Jack Hammond 
and/or William H. Hall, demanded and received 
from said Ethel Davis, as rent for the use and 
occupancy of said Ethel Davis, as rent for the use 
and occupancy of said housing accommodation lo- 
cated at 424 East 15th Street, 2nd Floor Rear, in 
the City of Los Angeles, State of California, the 
sum of $40.00 for each month during the period 
commencing January 16, 1946 and ending August 
16, 1947. 

32. That as of the date of filing this suit more 
than 30 days had elapsed since the demand and 
receipt of rent and the tenants above [16] named 
have not instituted any action against the defend- 
ants pursuant to Section 205(e) of the Emergency 
Price Control Act of 1942, as amended, prior to the 
institution of this suit. 

Dated: Los Angeles, California, this 18th day of 
February, 1948. 

ABE J. LEVY, 
STEPHEN D. MONAHAN, 
FRANK L. HIRST, 
RICHARD G. SOLOF, 
ASHER SCHEITR, 

By /s/ ASHER SCHEIR. 

(Affidavit of Service by Mail attached.) 

[Endorsed]: Filed Feb. 19, 1948. [17] 
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DEFENDANT’S STATEMENT IN REPLY TO 
PLAINTIFF’S REQUEST FOR ADMISSIONS 


Comes now the defendant Ewell Toobert and for 
himself alone and not for any of his co-defendants, 
makes the following answer and reply containing 
both admissions, statements and denials to the 
Plaintiff’s Request for Admissions Pursuant to 
Rule 36 heretofore served on this defendant: 


1. Demis that, at all times material to this ac- 
tion or at any time or at all, the defendant Ewell 
Toobert was the landlord of the housing accommo- 
dations located at 422, 42214, 42234 and 424 East 
15th Street, City of Los Angeles, County of Los 
Angeles, State of California, or of either or any 
of the above described premises. 

2. Denies that, at all times material to this action 
or at any other time or at all, the defendant Jack 
Hammond acted in the [24] capacity of agent for 
the defendant Ewell Toobert. 


3. Denies that, during all or part of the time 
material to this action or at any other time or at 
all, the defendant William H. Hall acted in the 
capacity of agent for the defendant Ewell Toobert. 


4, —— 
2 — 


6. Denies that jurisdiction of this action 1s con- 
ferred upon this Court by Section 205(c) of the 
Emergency Price Control Act of 1942, as amended, 
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and/or Section 206 of the Housing and Rent Act of 
1947 or by any other statute or at all. 
7. —— 


10. —— 

11. —— 

This defendant is not and never was the landlord 
of any of the premises referred to in plaintiff’s 
aforesaid request, and this defendant does not have 
and never has had any knowledge or information 
whatsoever of or concerning the occupants of said 
premises or any of them at any time whatsoever 
and this defendant is therefore wholly unable to 
admit or deny the truth of the allegations contained 
in that portion of plaintiff’s aforesaid request des- 
ignated as paragraphs Nos. 12, 14, 16, 18, 20, 22, 
24, 26, 28 and 30. 

13. Denies that this defendant, either person- 
ally or through his purported agents, Jack Ham- 
mond and/or William H. Hall, or either of them, 
demanded and/or received from Ida Mae Patrick, 
or any other person, as rent for the use and/or 
occupancy of the housing accommodation located 
at 422 East 15th Street, City of Los Angeles, State 
of California, or any other premises, the sum of 
£40.00 or any other sum, for each month or for any 
period [25] during the period commencing October 
26, 1945, and ending August 26, 1947, or any other 
period or at all. 

15. Denies that this defendant, either person- 
ally or through his purported agents, Jack Ham- 
mond and/or William H. Hall, or either of them, 
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demanded and/or received from Ida Mae Patrick, 
or any other person, as rent for the use and/or 
occupancy of the housing accommodation located 
at 422 East 15th Street, City of Los Angeles, State 
of California, or any other premises, the sum of 
$20.00 or any other sum, for each month or for any 
period during the period commencing September 
26. 1947, and ending December 26, 1947. 

17. Denies that this defendant, either person- 
ally or through his purported agents, Jack Ham- 
mond and/or William H. Hall, or either of them, 
demanded and/or received from Jeffrey Gasaway, 
or any other person, as Tent for the use and/or 
occupancy of the housing accommodation located 
at 42214, East 15th Street, City of Los Angeles, 
State of California, or any other premises, the sum 
of $40.00 or any other sum, for each month or for 
any period during the period commencing Septem- 
ber 13, 1945 and ending April 7, 1946. 

19. Denies that this defendant, either person- 
ally or through his purported agents, Jack Hatn- 
mond and/or William H. Hall, or either of them, 
demanded and/or received from Pearl Hildreth, or 
any other person, as rent for the use and/or occu- 
paney of the housing accommodation located at 
42214 East 15th Street, City of Los Angeles, State 
of California, or any other premises, the sum of 
$40.00 or any other sum, for each month or for any 
period during the period commencing April 7, 1946 
and ending July 9, 1947. 

21. Denies that this defendant, either personally 
or through his purported agents, Jack Hammond 
and/or William H. Hall, or either of them, de- 
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manded and/or received from Pearl Hildreth, or 
any other person, as rent for the use and/or occu- 
pancy of the [26] housing accommodation located at 
42914 East 15th Street, City of Los Angeles, State 
of California, or any other premises, the sum of 
$20.00 or any other sum, for each month or for any 
period during the period commencing July 10, 1947, 
and ending January 10, 1948. 

23. Denies that this defendant, either person- 
ally or through his purported agents, Jack Ham- 
mond and/or William H. Hall, or either of them, 
demanded and/or received from Ernestine Cole- 
man, or any other person, as rent for the use and/or 
occupancy of the housing accommodation located at 
42214, East 15th Street, City of Los Angeles, State 
of California, or any other premises, the sum of 
$42.00 o1 any other sum, for each month or for any 
period during the period commencing July 18, 1945, 
and ending September 13, 1945. 

25. Denies that this defendant, either personally 
or through his purported agents, Jack Hammond 
and/or William H. Hall, or either of them, de- 
manded and/or received from Ernestine Coleman, 
or any other person, as rent for the use and/or occu- 
pancy of the housing accommodation located at 
42234 Kast 15th Street, City of Los Angeles, State 
of California, or any other premises, the sum of 
$40.00 or any other sum, for each month or for any 
period during the period commencing September 
14. 1945, and ending July 14, 1947. 

27. Denies that this defendant, either person- 
ally or through his purported agents, Jack Ham- 
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mond and/or William H. Hall, or either of them, 
demanded and/or received from Ernestine Coleman, 
or any other person, as rent for the use and/or oc- 
cupanecy of the housing accommodation located at 
4223/4, Mast 15th Street, City of Los Angeles, State 
of California, or any other premises, the sum of 
$20.00, or any other sum, for each month or for any 
period during the period commencing July 14, 1947, 
and ending January 14, 1948. [27] 

29. Denies that this defendant, either person- 
ally or through his purported agents, Jack Ham- 
mond and/or William H. Hall, or either of them, 
demanded and/or received from Birdie Mae White, 
or any other person, as rent for the use and/or 
occupancy of the housing accommodation located 
at 424 East 15th Street, 2nd Floor Front, in the 
City of Los Angeles, State of California, or any 
other premises, the sum of $40.00 or any other sum, 
for each month or for any period during the period 
commencing October 7, 1946 and ending August 7, 
1947. 

31. Denies that this defendant, either personally 
or through his purported agents, Jack Hammond 
and/or William H. Hall, or either of them, de- 
manded and/or received from Ethel Davis, or any 
other person, as rent for the use and/or occupancy 
of the housing accommodation located at 424 East 
15th Street, 2nd Floor Rear, in the City of Los 
Angeles, State of California, or any other prem- 
ises, the sum of $40.00, or any other sum, for each 
month or for any period during the period com- 
mencing January 16, 1946 and ending August 16, 
1947. 
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This defendant here specifically alleges that at 
no time did he ever, either personally or through 
any agent whomsoever, collect or receive any rent 
whatsoever from any person whomsoever covering 
anv of the premises referred to in plaintiff’s afore- 
said request at any period of time whatsoever. 

32. Denies that as of the date of filing this suit 
or any other time, more than thirty days or any 
other period has elapsed since the alleged demand 
and/or receipt of rent on the part of this defend- 
ant for the reason that this defendant has never 
demanded or received any such rent. 


Dated at Los Angeles, California, this 27th day 
of February, 1948. 


/s/ EWELL TOOBERT, 
Defendant. 

/s/ GEORGE W. DOWNING, JR., 
Attorney for Defendant, 
Ewell Toobert. 


(Duly Verified.) 
(Affidavit of Service by Mail attached.) 
[Endorsed]: Filed Mar. 1, 1948. [28] 


[Title of District Court and Cause.] 


FINDINGS OF FACT AND 
CONCLUSIONS OF LAW 


Plaintiff having filed his first amended com- 
plaint, and the defendants, Ewell Toobert and Jack 
Hammond, having filed their answer thereto, and 
the matter having come on for trial on the 22nd 
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and 23rd days of March, 1948, before the Honor- 
able Charles C. Cavanah, presiding without a jury, 
a jury having been waived by the parties herein, 
and the plaintiff being represented by Frank IL. 
Hirst, Esq., and said defendant, Ewell Toobert, 
being represented by George W. Downing, Jr., 
Esq., and the defendant, Jack Hammond, being 
represented by Harold J. Sinclair, Esq., and the 
defendant, William H. Hall, being represented by 
Ivan J. Johnson, Esq., and both oral and docu- 
mentary evidence having been introduced, and the 
court having made its [380] order dismissing said 
action as to defendant, William H. Hall, and be- 
ing fully advised in the premises, the court now 
makes the following 


FINDINGS OF FACT 


1. That the plaintiff as Housing Expediter, Of- 
fice of the Housing Expediter, is the proper party 
plaintiff duly authorized to bring this action un- 
der and pursuant to the Emergency Price Control 
Act of 1942, as amended, and the Housing and 
Rent Act of 1947, as amended. 

2. That this court has jurisdiction of the defen- 
dants, Ewell Toobert and Jack Hammond, and of 
the subject matter of this action. 

3. That at all times pertinent to this action the 
Rent Regulation for Housing, issued pursuant to 
Section 2(a) of the Emergeney Price Control Act 
of 1942, and the Controlled Rent Regulation for 
Housing, issued pursuant to the Housing and Rent 
Act of 1947, as amended, were in full force and 
effect in the Los Angeles Defense Rental Area. 
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4. That said defendants, Ewell Toobert and 
Jack Hammond, at all times pertinent to this action 
were residents of the City of Los Angeles, County 
of Los Angeles, State of California. 

5. That for the period of time extending from 
July 13, 1945, to and including September 1, 1947, 
said defendants, Ewell ‘T'oobert and Jack Ham- 
mond, were the landlords within the meaning of 
said term as defined in Section 13(a)(8) of the 
Rent Regulation for Housing, and Section 1 of the 
Controlled Housing Rent Regulation, of the hous- 
ing accommodations designated as 422, 4221/, 
42934, 424 upper front and 424 upper rear, East 
15th Street, Los Angeles, California, and located 
within said Defense Rental Area, said accommoda- 
tions being subject to said [31] Rent Regulation 
for Housing and said Controlled Housing and Rent 
Regulation. 

6. That for the period extending from Septem- 
ber 1, 1947, to January 14, 1948, said defendant, 
Jack Hammond, was the landlord of said housing 
accommodations referred to m Paragraph 5, im- 
mediately above. 

7. That for the period extending from October 
26, 1945, to August 26, 1947, exclusive of the period 
extending from July 1, 1946, to July 26, 1946, in- 
clusive, defendants Ewell Toobert and Jaek Ham- 
mond, as landlords, demanded and received from 
Ida Mae Patrick the sum of $40.00 per month as 
rent for the use and occupancy of said housing 
accommodations located at 422 East 15th Street, 
los Angeles, California; whereas, the maximum 
legal rent for said housing accommodations was the 
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sum of $18.00 per month, amounting to a total 
overcharge of $462.00. 

8. That for the period extending from Septem- 
ber 26, 1947, to December 26, 1947, said defendant, 
Jack Hammond, as landlord demanded and re- 
ceived from Ida Mae Patrick the sum of $20.00 
per month as rent for the use and occupancy of 
said housing accommodations located at 422 East 
15th Street, Los Angeles, California; whereas; the 
inaximum legal rent for said housing accommoda- 
tions was the sum of $18.00 per month, amounting 
to an overcharge of $6.00. 

9. That for the period extending from Septem- 
ber 21, 1945, to April 10, 1946, defendants Ewell 
Toobert and Jack Hammond, as landlords, de- 
manded and received from Jefferv Gasawav the 
sum of $40.00 per month as rent for the use and 
occupancy of said housing accommodations located 
at 42214 Kast 15th Street, Los Angeles, California; 
whereas, the maximum legal rent for said housing 
accommodations was the sum of $18.00 per month, 
amounting to a total overcharee of $132.00. 

10. That for the period extending from April 
10, 1946, to [32] July 9, 1947, exclusive of the 
period extending from July 1, 1946, to July 26, 
1946, inclusive, defendants Ewell Toobert and Jack 
Hammond, as landlords, demanded and received 
from Pearl Hildreth the sum of $40.00 per month 
as rent for the use and occupancy of said housing 
accommodations located at 42214 East 15th Street, 
Los Angeles, Califorma; whereas, the maximum 
legal rent for said housing accommodations was the 
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sum of $18.00 per month, amounting to a total 
overcharge of $330.00. 

11. That for the period extending from July 10, 
1947, to September 10, 1947, said defendants, 
Ewell Toobert and Jack Hammond ,as landlords, 
demanded and received from Pearl Hildreth the 
sum of $20.00 per month as rent for the use and 
occupancy of said housing accommodations located 
at 42214, Hast 15th Street, os Angeles, Califor- 
nia; whereas, the maximum legal rent for said 
housing accommodations was the sum of $18.00 per 
month, amounting to a total overcharge of $4.00. 

12. That for the period extending from Septem- 
ber 10, 1947, to January 10, 1948, said defendant 
Jack Hammond, as landlord, demanded and _ re- 
ceived from Pearl Hildreth the sum of $20.00 per 
month as rent for the use and occupancy of said 
housing accommodations located at 42214 East 15th 
Street, Los Angeles, California; whereas the maxi- 
mum legal rent for said housing accommodations 
was the sum of $18.00 per month, amounting te a 
total overcharge of $8.00. 

13. That for the period extending from Julv 13, 
1945, to September 13, 1945, said defendants, Ewell 
Toobert and Jack Hammond, demanded and _ re- 
ceived from Ernestine Coleman the sum of $42.00 
per month as rent for the use and oeceupanev of 
said housing accommodations located at 42214 East 
15th Street, Los Angeles, California: whereas the 
maximum legal rent for said housing acecommoda- 
tions was the sum of $18.00 ner month, amounting 
to a total overcharge of $48.00. [33] 
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14. That for the period extending from Septem- 
ber 14, 1945, to July 14, 1947, exclusive of the 
period extending from July 1, 1946, to July 26, 
1946, inclusive, said defendants, Ewell Toobert and 
Jack Hammond, as landlords, demanded and re- 
ceived from Ernestine Coleman the sum of $40.00 
per month as rent for the use and occupancy of 
said housing accommodations located at 42234 East 
15th Street, Los Angeles, California; whereas, the 
maxiunum legal rent for said housing accommoda- 
tions was the sum of $18.00 per month, amounting 
to a total overcharge of $462.00. 

15. That for the period extending from July 14, 
1947, to September 14, 1947, said defendants, Ewell 
Toobert and Jack Hammond, as landlords, de- 
manded and received from Ernestine Coleman the 
sum of $20.00 per month as rent for the use and 
occupancy of said housing accommodations located 
at 42234 East 15th Street, Los Angeles, California; 
whereas, the maximum legal rent for said housing 
accommodations was the sum of $18.00 per month, 
amounting to a total overcharge of $4.00. 

16. That for the period extending from Septem- 
ber 14, 1947, to January 14, 1948, said defendants, 
Jack Hammond, as landlord, demanded and _ re- 
ceived from Ernestine Coleman the sum of $20.00 
per month for the use and occupancy of said hous- 
ine accommodations located at 42234 East 15th 
Street, Los Angeles, California; whereas, the maxi- 
mum legal vent for said housmg accommodations 
was the sum of $18.00 per month, amounting to a 
total overcharge of $8.00. 

17. That for the period extending from October 
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7, 1946, to August 7, 1947, said defendants, Ewell 
Toobert and Jack Hammond, demanded and re- 
ceived from Berdie Mae White the sum of $40.00 
per month as rent for the use and occupancy of 
said housing accommodations located at 424 (upper 
front) East 15th Street, Los Angeles, California ; 
whereas, the maximum legal rent for said housing 
accommodations was the sum of $16.00 per month, 
[34] amounting to a total overcharge of $240.00. 

18. That for the period extending from January 
16, 1946, to August 16, 1947, excluding the period 
extending from July 1, 1946, to July 26, 1946, in- 
clusive, the defendants Ewell oobert and Jack 
Hammond, as landlords, demanded and received 
from Ethel Davis the sum of $40.00 per month 
as rent for the use and occupancy of said housing 
accommodations located at 424 (upper rear) East 
15th Street, Los Angeles, California; whereas, the 
maximum legal rent for said housing accommoda- 
tions was the sum of $12.00 per month, amounting 
to a total overcharge of $504.00. 

Hrom the above findings of fact the Court makes 
the following 

CONCLUSIONS OF LAW 

1. That the defendants Ewell Toobert and Jack 
Hammond violated Section 2(a) of the Rent Regu- 
lation for Housing, and Section 2(a) of the Con- 
trolled Housing Rent Regulation, and therefore 
have violated the provisions of the Emergency 
Price Control Act of 1942, and the Housing and 
Rent Act of 1947, as amended. 

2. That said tenants referred to in Paragraph 
7 to Paragraph 18, inclusive, are entitled to re- 
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funds in the amounts of the overcharges specified in 
said paragraphs. That the total amount of said 
refund is the sum of $2008.00. 

3. That said defendants, Ewell Toobert and 
Jack Hammond, are liable jointly and severally 
for the refunds of overcharges specified in Para- 
graphs 7, 9, 10, 11, 13, 14, 15, 47, and 18, wf Ge 
above findings of fact; and the defendant, Jack 
Hammond, is lable individually for the refunds 
of overcharges specified in Paragraphs 8, 12 and 
16, of the above findings of fact. 

_ Dated this 7th day of April, 1948. 
/s/ CHARLES C. CAVANAH 
Judge, United States District Court. [35] 
The foregoing Findings of Fact and Conclusions 
of Law are approved as to form: 
ABET. DEVRY, 
STEPHEN D. MONAHAN, 
FRANK L. HIRST, 
By /s/ FRANK L. HIRST, 
Attorneys for Plaintiff. 
GEORGE W. DOWNING, JR., 
Attorney for defendant, 
Ewell Toobert. 
HAROLD J. SINCLAIR, 
Attorney for Defendant, 
Jack Hammond. 
/s/ IVAN. J. JOHNSON, 
Attornev for Defendant, 
William H. Hall. 


(Acknowledgment of Service.) 


[Endorsed]: Filed April 7, 1948. [36] 
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In the District Court of the United States, 
Southern District of California, 
Central Division 


No. 7824-BH. 


TIGHE E. WOODS, Housing Expediter, Office of 
the Housing Expediter, 
Plaintiff, 
VS. 


EWELL TOOBERT, JACK HAMMOND, and 
WILLIAM H. HALL, DOE I and DOE II, 
Defendants, 


JUDGMENT 


The above entitled cause having come on for trial 
on the 22nd and 23rd days of March, 1948, before 
the Honorable Charles C. Cavanah, Judge presid- 
ing without a jury, a jury having been expressly 
waived, the plaintiff being represented by Frank 
L. Hirst, Esq., and the defendant, Ewell ‘Toobert, 
being represented by George W. Downing, Jr., 
Esq., and the defendant, Jack Hammond, being 
represented by Harold J. Sinclair, Esq., and the 
defendant, William H. Hall, being represented by 
Ivan J. Johnson, Esq., and an Order having been 
made pursuant to stipulation of the parties hereto 
substituting Tighe E. Woods, Housing Expediter, 
Office of the Housing Expediter, as plaintiff herein 
in place and stead of Tighe E. Woods, Acting 
Housing Expediter, Office of the Housing Expedi- 
ter, and both oral and documentary evidence hav- 
ing been [37] introduced and the Court having 
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nade its findings of fact and conclusions of law, 

and sufficient reasons appearing therefore, 
Now, Therefore, It Is Hereby Ordered, Ad- 

judged and Decreed: 


1. That the defendants, Ewell Toobert and Jack 
Hammond, and each of them, shall refund to the 
following nained persons in the amounts indicated 
opposite their respective names: 


Ida Mae Patrick $462.00 
Jeffery Gasaway 132.00 
Pearl Hildreth 334.00 
Ernestine Coleman 514.00 
Berdie Mae White 240.00 
Ethel Davis 504.00 


2. That the defendant, Jack Hammond, shall re- 
fund to the following named persons in the amounts 
indicated opposite their respective names: 


Ida Mae Patrick $6.00 
Pearl Hildreth 8.00 
Ernestine Coleman 8.00 


3. hat said refunds referred to in Paragraphs 
1 and 2, immediately above, shall be accomplished 
by the defendants delivering to the Office of the 
Housing Expediter, bank money orders, or eerti- 
fied or cashiers checks, in said specified amounts 
for transmittal to said persons entitled to said re- 
funds. 

4. That the Second Cause of Action of plain- 
tiff’s Complaint be and the same is hereby dis- 
missed. 
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5. That plaintiff’s Complaint be dismissed as to 
Defendants Doe I and Doe II. 

6. That the above entitled action be and the 
same is hereby dismissed as to defendant, William 
H. Hall, with prejudice. 


Dated this 7th day of April, 1948. 


/s/ CHARLES C. CAVANAH, 
Judge, United States District Court. [38] 


The foregoing Judgment is approved as to form: 


ABE I. LEVY, 
STEPHEN D. MONAHAN, 
FRANK L. HIRST, 


By /s/ FRANK L. HIRST, 
Attorneys for Plaintiff. 


GEORGE W. DOWNING, JR., 
Attorney for Defendant, 
Ewell Toobert. 


HAROLD J. SINCLAIR, 
Attorney for Defendant 
Jack Hammond. 


/s/ IVAN J. JOHNSON, 


Attorney for Defendant, 
Wiliam H. Hall. 


? 


(Acknowledgment of Service.) [39 ] 


[Findorsed]: Filed April 7, 1948. 


ot Ewell Toobert vs. 


United States District Court, Southern District of 
California, Central Division 


NOTICE BY CLERK OF ENTRY OF 
JUDGMENT 


Frank L. Hirst, Esq., Attorney at Law, Office 
of Housing Expediter, 1206 Santee St., Los An- 
geles 15, Calif. 

George W. Downing, Jr., Esq., Attorney at Law, 
650 So. Grand Ave., Los Angeles 14, Calif. 

Harold J. Sinclair, Esq., Attorney at Law, 1105 
East Vernon Ave., Los Angeles, Calif. 

Ivan J. Johnson, III, Esq., Attorney at Law, 
1105 East Vernon Ave., Los Angeles, Calif. 

Re: 7824-BH Civ. Tighe E. Woods, ete. vs. Ewell 
Toobert, Jack Hammond and Willham H. Hall. 

You are hereby notified that Judgment has been 
entered this day in the above-entitled case, in 
Civil Order Book No. 50, page 71. 


Dated Los Angeles, California, April 7, 1948. 
EDMUND L. SMITH, 
Clerk, 
By /s/ MURRAY E. WIRE, 
Deputy Clerk. 


Findings of Fact and Conclusions of Law, filed 
this day. 
MEW. 


[Endorsed]: Filed April 7, 1948. [+0 ] 
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[Title of District Court and Cause. ] 
MOTION FOR NEW TRIAL 


Comes now the defendant Ewell ‘oobert, and 
for himself alone, moves the court to vacate and 
set aside that judgment éntered herein on April 
7, 1948, in Book 50 at page 71, so far as said 
judgment runs against or contains any previsions 
requiring payment of money by this defendant, and 
to grant to this defendant a new trial of the above 
entitled action, on the following grounds, to-wit: 

1. That the Court erred in making Finding of 
Fact No. 3, in that there is not sufficient evidence 
to support said finding as against this defendant; 

2. That the Court erred in making Findings of 
Haer Nos, 7, 9, 10, 11, 138, 14, 19,17 and 18 in that 
there is not sufficient evidence to support said find- 
ings or any of them, as against this defendant. [41] 

3. That the decision of the court is contrary to 
law, in that there is not sufficient evidence to sup- 
port any judgment against this defendant. 

4. That the decision of the court 1s contrary to 
law, in that the court has made findings of fact 
which are unsupported by the evidence. 

). hat the judgment is contrary to law, in that 
there is no evidence in the record before the court 
that the defendant Ewell Toobert was ever the 
landlord of said premises as to the tenants listed 
in the Iindings of Fact, or that the defendant 
Ewell 'Toobert ever demanded or received any rent 
whatsoever from any of said tenants. 
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6. That the judgment is contrary to law, in that 
the law does not authorize a judgment against the 
landlord’s lessor for rent overcharges by such land- 
lord. 


Dated April 15, 1948. 


/s/ GEORGE W) DOM MING, Fie 
Attorney for Defendant, 
Ewell Toobert. 


(Affidavit of Service by Mail attached.) 
[Endorsed]: Filed April 16, 1948. [42] 


[Title of District Court and Cause. | 


ORDER DENYING MOTION OF DEFEN- 
DANT EWELL TOOBERT FOR A 
NEW TRIAL 


The defendant, Ewell Toobert, having filed his 
motion to vacate and set aside the judgment here- 
tofore entered in the above entitled action and to 
erant said defendant, Ewell Toobert, a new trial, 
and said motions having come on for hearing in the 
above entitled court before the Honorable Charles 
C. Cavanah on the 22nd dav of April, 1948, plain- 
tiff being represented by Frank L. Hirst, Esq., and 
said defendant, Ewell Toobert, being represented 
by George W. Downing, Jr., Esq., and oral areu- 
ment having been presented on behalf of both the 
plaintiff and said defendant, and the Court being 
fully advised in the premises, 
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Now, Therefore, It Is Hereby Ordered, Ad- 
judged and Decreed: 

1. That the motion of the defendant, Ewell ‘T'oo- 
bert, to vacate and set aside the judgment entered 
herein be and the same [44] is hereby denied. 

2. That the motion of said defendant, Ewell 
Toobert, for a new trial be and the same is hereby 
denied. 


Dated this 23rd day of April, 1948. 


/s/ CHARLES C. CAVANAH, 
Judge, United States District Court. 
The foregoing Order is approved as to form: 


ABE I. LEVY, 
STEPHEN D. MONAHAN, 
FRANK L. HIRST, 


By /s/ FRANK L. HIRST, 
Attorneys for Plaintiff. 


/s/ GEORGE W. DOWNING. JR., 
Attorney for Defendant, 
Ewell ‘Toobert. 


[Endorsed]: Filed April 23, 1948. [45] 


[Title of District Court and Cause. ] 


NOTICE OF APPEAL TO CIRCUIT COURT 
OF APPEALS 


Notice Is Hereby Given that Ewell Toobert, one 
of the defendants in the above-entitled action, does 
hereby appeal to the Circuit Court of Appeals for 
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the Ninth Circuit from that certain Judgment en- 
tered herein on April 7, 1948, in favor of Tighe 
E. Woods, Housing Expediter, Office of the Hous- 
ing Expediter, and against defendants Ewell Too- 
bert and Jack Hammond, and from the whole of 
said judgment. 


Dated June 4, 1948. 


/s/ GEORGE W. DOWNING, JR., 
Attorney for Defendant, 
Ewell Toobert. 


[Endorsed]: Filed June 5, 1948. [ 46 | 


[Title of District Court and Cause. | 


STATEMENT ACCOMPANYING CASH 
DEPOSIT IN LIEU OF UNDERTAKING 
ON APPEAL 


I, George W. Downing, Jr., residing at 1296 Kast 
Calaveras Street, Altadena, California, hereby de- 
posit with the Clerk of the above-entitled court the 
sum of $250.00, on behalf of the appellant Ewell 
‘oobert herein, in lieu of the bond on appeal pro- 
vided for under Rule 73(c) of the Rules of Civil 
Procedure. 

J declare that I am the owner of said fund, and 
that it is deposited to take the place of such bond 
on appeal, and that said deposit secures the pay- 
ment of costs awarded against the appellant Ewell 
Toobert if the appeal is dismissed or the judgment 
appealed from is affirmed, or such costs as the 
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appellate court may award if the judgment is modi- 
fied. 

Said fund is expressly subjected to all of the 
provisions of local rule 8(c) of said Court, and I 
expressly agree that in case of default or contum- 
acy on the part of the appellant, the [47] Court 
may porceed summarily and execute upon said 
fund in accordance with the obligation of the ap- 
peliant. 


Dated June 5, 1948. 


/s/ GEORGE W. DOWNING, JR., 
Attorney for Defendants. 


State of California, 


County of Los Angeles—ss. 


On this 5th day of June, 1948, before me, B. 
Frank Hopkins, a Notary Public in and for the 
County of Los Angeles, State of California, per- 
sonally appeared George W. Downing, Jr., known 
to me to be the person who subscribed the within 
instrument, and he acknowledged to me that he 
executed the same. 

In Witness Whereof JI have hereunto set my 
hand and seal the day and vear in this certificate 
first above written. 


(Seal) /s/ B. FRANK HOPKINS, 
Notaty Public in and for said County and State. 


[Endorsed]: Filed June 5, 1948. [48] 
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ORDER EXTENDING TIME TO FILE 
RECORD ON APPEAL AND 
DOCKET ACTION 


Good cause appearing from the affidavit of 
George W. Downing, Jr., made and filed herein, 

It Is Hereby Ordered that the time for filing 
of the record on appeal with the Circuit Court of 
Appeals for the Ninth Circuit and for the docket- 
ing of this action in said Court be and it hereby 
is extended so that such record may be filed and 
such action may be docketed on or before August 
4, 1948. 


Dated July 8th, 1948. 


/s/ PAUL J. McCORMICK, 
Judge. 


[Endorsed]: Filed July 8, 1948. [49] 


[Title of District Court and Cause. ] 


ORDER EXTENDING TIME TO FILE 
RECORD ON APPEAL AND 
DOCKET ACTION 


Good cause appearme from the affidavit of 
George W. Downing, Jr., made and filed herein, 

It Is Hereby Ordered that the time for filing of 
the record on appeal with the Cireuit Court of 
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Appeals for the Ninth Circuit and for the docket- 
ine of this action in said Court be and it hereby 
is extended so that such record mav be filed and 
such action may be docketed on or before Septem- 
ber 2, 1948. 


Dated July 20th, 1948. 


/s/ PAUL J. McCORMICK, 
Judge. 


[Endorsed]: Filed July 20, 1948. [50 | 


[Title of District Court and Cause. | 


STATEMENT OF POINTS ON WHICH 
APPELLANT INTENDS TO RELY 
ON APPEAL 


Comes now the appellant Ewell Toobert, and 
hereby states that he intends to and will rely on 
the following points on appeal: 


1. That the following findings are not supported 
by the evidence: 


(a) Finding No. 5 (p. 2 1.24 to p. 3 1.2 of 
Findings of Fact) insofar as it purports to 
find that Ewell Toobert was a landlord of the 
premises mentioned therein ; 

(b) Finding No. 7 (p. 3 Is. 7-15) Finding: 
No. 9 (p. 3 Is. 2431) Finding No. 10 (p. 3 
Wee & p. 4 isei-s), Findme No. 11 pr 4 Is. 


Ee. 
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9-16) Finding No. 13 (p. 4, Is. 25-32), Find- 
ing 14 (p. 5, 1s. 1-9), Finding 15 [51] ( p. 5 Is. 
10-17), Finding 17 (p. 5 Is. 26-32 & p. 6 1.1), 
Finding 18 (p. 6 Is. 2-10) imsofar as these 
findings relate to Ewell Toobert, and find that 
he was the landlord of the persons named re- 
spectively as rent-payers in said findings, and 
find that he demanded and received certain 
sums respectively as rent of the respective 
premises described in said findings; for the 
sake of clarity, appellant hereby states that he 
does not on this appeal question the several 
maximum rents found in the foregoing find- 
ings, nor does he question the fact that the 
respective persons named as rent-payers in the 
said findings did in fact pay as rent the sums 
respectively therein found, without conceding 
that said sums or any part thereof was ever 
paid directly or indirectly to Ewell ‘Toobert, 
or to any person on his behalf. 


That the Findings of Fact are not supported 


by the evidence in that there is insufficient evidence 
to sustain the finding that Ewell Toobert was ever 
the landlord of any of the persons named as ten- 
ants in the findings. or that he ever demanded or 
received any over-maximum or other rents from 
said tenants or any of them. 


3. 


That the Judgment is not supported by the 


evidence, in that there is insufficient evidence to 
sustain anv judgment against Ewell Toobert as a 
landlord of said persons. 
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4. That the evidence is insufficient to establish 
that the defendant Ewell Toobert ever was the [52] 
landlord of Ida Mae Patrick. Jeffery Gassaway, 
Pearl Hildreth, Ernestine Coleman, Berdie Mae 
White, or Ethel Davis, or any of them, or that the 
relationship of landlord and tenant ever existed 
between defendant Ewell Toobert and any of the 
persons mentioned in this paragraph ‘‘4’’, or that 
defendant Ewell Toobert ever demanded or re- 
ceived from said persons or any of them any rent 
whatsoever. 


). That defendant Ewell Toobert was not the 
landlord of any of the tenants who paid over-maxi- 
mum rents. 


6. That defendant Ewell Toobert did not de- 
inand or receive, directly or indirectly, any over- 
maximum rents. 


7. That the evidence establishes that defendant 
Jack Hammond alone was the landlord and that 
he demanded and received all of the over-maximum 
rents which are the subject of this action. 


8. That the findings specified in Point 1, (a) and 
(b) are erroneous in that they are against the clear 
weight of the evidence in finding that Ewell Too- 
bert was the landlord of any of the persons men- 
tioned in said findings. 


9. That the findings specified in Point 1, (a) 
and (b) are erroneous in that they are against the 
clear weight of the evidence in finding that Ewell 
Toobert ever demanded or received rent from any 
of the persons [53] mentioned in said findings. 
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10. That the Court erred in admitting hearsay 
evidence against the defendant Ewell Toobert over 
his objection. 


Dated August 16, 1948. 


/s/ GEORGE W. DOWNING, JR., 
Attorney for Defendant, 
Ewell ‘Toobert. 


(Affidavit of Service by Mail attached.) 
[Endorsed]: Filed Aug. 20, 1948. [54] 


[Title of District Court and Cause. ] 


DESIGNATION OF CONTENTS 
OF RECORD ON APPEAL 


To the Clerk of the Above Entitled Court: 

The defendant and appellant Ewell Toobert here- 
by designates the following portions of the record, 
proceedings and evidence in the above entitled ac- 
tion to be contained in the record on appeal: 

1. First Amended Complaint — filed December 
17, 1947. 

2. Answer of the Defendant Ewell Toobert to 
First Amended Complaint—filed January 17, 1947. 

3. Plaintiff’s Request for Admissions Pursuant 
to Rule 36—filed February 19, 1945, but not inelud- 
ing the Exhibits attached thereto. 

4. Defendant’s statement in Reply to Plaintiff’s 
Request for Admissions—filed March 1, 1948. 

5. Findings of Fact and Conclusions of Law— 
filed April 7, 1948. [56] 

6. Judgment—filed April 7, 1948. 
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Notice of Clerk of Entry of Judgment. 

8. Motion for New Trial filed April 16, 1948. 

9. Order Denying Motion for a New Trial— 
filed April 23, 1948. 

10. Notice of Appeal—filed June 5, 1948. 

11. Statement Accompanying Cash Deposit in 
Lieu of Undertaking on Appeal — filed June 5, 
1948. 

12. Statement or Certificate by Clerk of District 
Court that $250.00 cash was deposited with him on 
June 5, 1948 in leu of Undertaking on Appeal. 

13. Order Extending Time to File Record on 
Appeal—filed July 8, 1948. 

14. Order Extending Time to File Record on 
Appeal—filed July 20, 1948. 

15. Any order made hereafter extending time to 
file record on appeal. 

16. Statement of Points on which Appellant In- 
tends to Rely on Appeal. 

17. Reporter’s Transcript of Proceedings on the 
Trial of this action. 

18. This designation of Contents of Record on 
Appeal. 


Dated August 20, 1948. 


/s/ GEORGE W. DOWNING, JR. 
Attorney for Defendant, 
Ewell Toobert. 


(Affidavit of Service by Mail attached.) 
[Endorsed]: Filed Aug. 20. 1948. fea 


46 Ewell Toobert vs. 


[Title of District Court and Cause. ] 


ORDER EXTENDING TIME TO FILE 
RECORD ON APPEAL AND 
DOCKET ACTION 
Good cause appearing from the affidavit of 

George W. Downing, Jr., made and filed herein, 

It Is Hereby Ordered that the time for filing of 
the record on appeal with the Cireuit Court of 
Appeals for the Ninth Circuit and for the docket- 
ing of this action in said Court be and it hereby is 
extended so that such record may be filed and 
such action may be docketed on or before Septem- 
ber 3, 1948. 


Dated August 30, 1948. 


/s/ BEN HARRISON, 
Judge. 


[Endorsed]: Filed Aug. 30, 1948. [59 | 


{Title of District Court and Cause. ] 
CERTIFICATE OF CLERK 


I, Edmund L. Smith, Clerk of the District Court 
of the United States for the Southern District of 
California, do hereby certify that the foregoing 
pages numbered from 1 to 59, inclusive, contain 
full, true and correct copies of First Amended 
Complaint for Restitution and Injunction; Answer 
of Defendant Ewell Toobert to First Amended 
Complaint: Plaintiff’s Request for Admissions 
Pursuant to Rule 36; Defendant’s Statement in 
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Reply to Plaintiff’s Request for Admissions; Find- 
ings of Fact and Conclusions of Law; Judgment; 
Notice of Entry of Judgment; Motion for New 
Trial; Order Denying Motion of Defendant Ewell 
Toobert for a New Trial; Notice of Appeal; State- 
ment Accompanying Cash Deposit in Lieu of Un- 
dertaking on Appeal; Two Orders Extending ‘Time 
to File Record and Docket Appeal; Statement of 
Points on Which Appellant Intends to Rely on 
Appeal; Designation of Contents of Record on Ap- 
peal and Order Extending Time to File Record 
and Docket Appeal which, together with copy of 
reporter’s transcript of proceedings on March 22 
and 23, 1948, transmitted herewith, constitute the 
record on appeal to the United States Court of 
Appeals for the Ninth Civreuit. 

I further certify that the sum of $250 was de- 
posited with me in leu of an undertaking for costs 
on appeal. 


I further certify that my fees for preparing, 
comparing, correcting and certifying the foregoing 
record amount to $14.00 which sum has been paid 
to me by appellant. 


Witness my hand and the seal of said District 
Court this 31st day of August, A. D. 1948. 


(Seal) EDMUND lL. SMITH, 
Clerla 
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In the District Court of the United States in and 
For the Southern District of California, 
Central Division 


Honorable Charles C. Cavanah, Judge Presiding. 
No. 7824-BH-Civil 


TIGHE E. WOODS, Acting Housing Expediter, 
Office of the Housing Expediter, 
Plaintiff, 
VS. 


EWELL TOOBERT, JACK HAMMOND and 
WILLIAM H. HALL, DOE I and DOE II, 
Defendants, 


REPORTER’S TRANSCRIPT OF 
PROCEEDINGS 


Los Angeles, California 
Monday, March 22, 1948 


Appearances: For the Plaintiff: Frank L. Hirst, 
Esquire. For the Defendant Toobert: George W. 
Downing, Jr., Esquire. For the Defendant Ham- 
mond: Harold J. Sinclair, Esquire. For the Defen- 
dant Hall: Ivan J. Johnson, ITI, Esquire. [1 *] 

(Case called by the clerk.) 

The Court: Are both counsel present? 

Mr. Hirst: We have a number of counsel repre- 
senting the different defendants, your Honor. 

The Clerk: Is Mr. Downing here? 

Mr. Downing: Yes; representing the defendant 
oo bert. 


* Page numbering appearing at foot of page of original 
certified Reporter’s Transeript. 
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The Clerk: Mr. Sinclair? 

Mr. Sinclair: Here. 

The Clerk: Mr. Ivan Johnson? 
Mr. Johnson: Here. [3] 


IDA MAE PATRICK, 


called as a witness by plaintiff, being first sworn, 
was examined and testified as follows: 
The Clerk: Wul you state your name, please? 
The Witness: Ida Mae Patrick. 


Direct Examination 
By Myr. Hirst: 

@. Miss Patrick, where do you reside? 

A. 422 East 15th Street. 

@. Do you recall when vou first moved into 
that place. 

Mr. Downing: I did not get that number. 

(Answer read by the reporter.) 

Q. By Mr. Hirst: Do you recall, Miss Patrick, 
when you first moved into that house? 

A. Well, it was in October, the 26th, or No- 
vember. | don’t know just exactly. I paid my rent 
about three weeks before I went in and Mr. Ham- 
mond said the rent would start when JI occupied 
the place. 

@. You moved in there either October or No- 


vember 1946? [16] AP NG» "45. 
Q. 7°45. Have you occupied that with your hus- 
and or by yourself ? A. With my husband. 


@. When you first rented the premises from 
whom did vou rent them? 

A. Mr. Hammond. 

@. Do you recall at this time where your con- 
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(Testimony of Ida Mae Patrick.) 
versation, if any that you had, with Mr. Hammond 
took place? 

A. In the home of Mrs. Coleman. 

@. And who was present at that time besides 
Mr. Hammond and yourself? 

A. Mrs. Coleman. 

Q. Mrs. Coleman. Do you recall what was said 
at that time with regard to the renting of these 
premises ? 

A. Well, he said it would be $40.00 a month 
furnished. 

Q. Furnished. Was there anything said at that 
time about the issuance of any receipts for the rent 
that you would pay? A. No: 

Q. Did Mr. Hammond refer in his conversation 
with you as to Mr. Toobert in any way being con- 
nected with the property ? 

A. Not at that particular time; no. 

@. After vou moved in there you lived there 
constantly [17] since the latter part of 1946? 

A. 745. 

Q. °45. How much rent have you paid each and 
every month that you have lived there? 

A. Up until— 

Mv. Sinclair: Just a moment, your Honor. There 
is an objection on that. It is too broad. I would 
like counsel to state the time these rents were paid. 

The Witness: On the 26th of each month. 

The Court: Just wait a minute. He is entitled 
to know the time. 

Mr. Hirst: J will be happy to. 

Q. You stated vou were required or asked by 
Mr. Hammond to pay $40.00 a month ? 
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A. Nes. 
@. Did you pay $40.00 a month? 
AS” 1 did. 


®. I*or the first month you moved in there? 

A. Yes, sir. 

(). Do you remember what day of the month 
you paid it on? 

A. On the 26th of each month. 

@. That is your rent day, is it? A. Yes. 

@. Has it been that same day ever since you 
moved in? [18] 

A. Yes. But, however, he has not picked that 
up on that date every month. 

Q. How long did you pay $40.00 a month rent? 

A. I believe it was in July that the rent was 
eut to $20.00. 


Q. July of what year? 

A. I don’t have the exact date. I don’t remem- 
ber. 

q. July of what year? 

A. In ’47, I guess, 47 or—I think 747. 

Q. July, 1947. That is last July? 

A. July. 


The Court: You say the rent was cut? Did you 
use the expression ‘‘cut’’? 

The Witness: Well, we were paying $40.00 and 
Mr. Hammond said thereafter, in July—I think 
it was the latter part of July, that we would pay 
20) 

The Court: All meht. 

©) By Mr first: And from July of °47 on 
have you paid $20.00 every month? 
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(Testimony of Ida Mae Patrick.) 

A. No. About, I guess, two months ago or three 
months, then he said we would pay $18.00 there- 
after; so that is what we have been paying. 

Q. For the period from October or November, 
1945 to July, 1947 did you pay $40.00 a month 
each and every month? [19] 

Mr. Sinclair: Objection, your Honor, on the 
eround that limitation of the case precludes the 
recovery of any rent beyond one year. Anything 
this witness testified beyond one year prior to the 
date of this action is immaterial. 

Mr. Hirst: We cite some law there, your Honor. 
I call your attention to the fact, your Honor, that 
this action is one for restitution and is brought 
under Section 205(a) of the Act, and is not an 
action under 205(e) wherein the express provision 
for one year Statute of Limitations is provided. 

There have been some decisions bv appellate 
courts in regard to the application of the Statute 
of Limitations as regards suits for restitution filed 
by the Administrator or Housing Expediter. And, 
vour Honor, one case that I will cite in particular 
is the case of Blood v. Fleming, reported in 161 
Fed. (2d) 292. It is a Tenth Circuit decision. I 
will read here an excerpt from page 295 of that 
decision. 

CX * * Section 205(a) creates a cause of ac- 
tion separate from that set out in Section 205 
(ec). It confers broad eauitable powers upon 
the court giving it power to grant injunctions, 
enter orders of restitution, or any other equit- 
able order conducive to proper enforcement of 
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the provisions [20] of the Act. The limitations 
upon the powers of the court to proceed under 
the provisions of this section are governed by 
equitable considerations. Whether an action 
may be maintained under this section is not 
controlled by the one year limitation set up in 
Section 205(e). It may be instituted within 
such time as is not barred by laches.’’ 

In other words, your Honor, the one year Statute 
of Limitations is strictly adaptable to the legal 
cause of action for the treble damages. But when 
we come into this court seeking restitution as a 
means of enforcing the rent regulations of the 
Rent Act, we are going under the equitable juris- 
diction of this court and, of course, the traditional 
powers of equity require that only the doctrine 
of laches shall prevent the plaintiff from recovery 
In a suit in equity. 

There is a more recent case than that, even, 
which has been decided by the Circuit Court of 
Appeals for the Fifth Cireuit in the ease of Cree- 
don v. Randolph, and I haven’t got the official cita- 
tion for that, your Honor. That was decided on 
the 20th of January, 1948. In that case the Ad- 
ministrator had taken an appeal to the Circuit 
Court for the failure of the District Court to award 
restitution in a ease that was presented as a de- 
fault matter. It was [21] entirely presented as a 
default situation, and the court expressed itself 
in determining the case in the trial court that it 
had no jurisdiction to enter »n crder of restitution 
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(Testimony of Ida Mae Patrick.) 
because the one year Statute of Limitations had 
expired. 

(Further legal argument omitted from  tran- 
script. ) 

The Court: We have had this question up often 
as to under what circumstances the one year period 
of limitation apphes, and I will have to overrule 
the objection. Go ahead. 

Q. By Mix. Hirst: Mrs. Patrick, I believe the 
question was: Did you pay $40.00 a month rent 
for each and every month from October or Novem- 
ber, 1945 to July of 1947? A. Yes. 

Mr. Downing: Just a moment. The previous 
question, your Honor, was 1946. 

My. Hirst: No. She corrected me, counsel. She 
said that she first rented it in October or Novem- 
ber, 1945. 

Is that right, Mrs. Patrick? 

Mr. Downing: Just so I get the facts. 

Mr. Hirst: I had that same thought. 

The Court: Go ahead. 

Q. By Mr. Hirst: Is that true, Mts. Patrik? 
You heard my question ? A. Yes; I did. [22] 
Did vou pay $40.00 a month? 

T paid $40.00 a month. 

All right. To whom did you pay your rent? 
Well, I paid it first to Mr. Hammond, and 
then he came by and told me that Mr. Hall would 
collect the rent; that he was so busy he didn’t have 
time to come and collect it. So T don’t remember 
the number of weeks or months that I paid to 
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him. However, I have a book here. They didn't 
give Ime a receipt but they wrote it down in iny 
book. 

@. May I see the book, please? 

A. Yes; you may. 

The Court: We will take a recess of 10 minutes. 

(Short recess. ) 

Mr. Hirst: Your Honor, Mrs. Patrick has shown 
me a book which has entries in three different 
places, which are merely notations of the receipt 
of rent; and I will ask her to identify them here. 
I have show them to some of the counsel but not 
to all. 

@. Mrs. Patrick, I am showing you now the 
entries made—this is a day book, is it not, for 1939. 
Was that used for the purpose— 

A. Well, this is the only thing that I had that I 
thought I could keep. Of course, the first mark on 
the back of the calendar—I destroyed my calendars 
that following year and threw that one out, but 
this is what I have now. [23] That is Mr. Hall’s 
signature there. 

@. Now referring to the date on this date calen- 
dar, ‘‘Sunday-Sept. 3’’ there are various notations. 
The first notation is ‘‘ Paid up to Sept. 26-46 $40.00’’ 
with the initials ‘‘W.E.H.’’ Will you state to the 
eourt what that entry represents there and who 
signed that? 

A. I don’t know Mr. Hall’s full name. He hap- 
pens to be here. But that is his initials. 

q. Did he make those initials himself? 


Cr 
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A. Week 

@. And did you pay him $40.00? A. Wig 

Q. Wor that entry of that receipt there? 

A. JI did. 

Q. Is that true, the same testimony you have 
given, is that also true as to the next entry which 
includes the period ‘‘Paid up for Oct. 27th-46’’ and 
same initials? 

A. Yes; those are the same initials. 

QM. Was that personally placed there by My. 
Hall? A. Yes. 

Q. Is that also true for the November entry 
there ? A. That is also true. 

@. With reference to the last page, the last white 
sheet in the book, under the date of ‘‘Mondav- 
Dee. 25” and ‘‘Tuesday-Dee. 26” there is a list of 
receipts there starting [24] with ‘‘Paid For Nov. 
until Dec. 17.”’ That is for what year? Does that 
pick up where these others left off? 

A. That picks up from that, this one here. 

GQ. All right. ‘That is, then, from “46, 1s tht 
right ? A. Yes. 

Q. And the various other entries on that sheet, 
are they also written by Mr. Hall? 

A. They are all by the same initials and these 
are written by Mr. Hall. 

@. They are all in response to the payment for 
the rent? A. For the rent. 

Q. Which was how much? A. $40.00. 

My. Hirst: Your Honor, I could extract these. 
T believe, for the purposes of concising the exhibit. 
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I would like to offer the notations that Mr. Hall 
made. 

The Court: Pass it to counsel and let them see it. 

Mr. Downing: Why don’t you offer that whole 
book? 

Mr. Hirst: I think it would be more practical—— 

Mr. Downing: I certainly would object to clut- 
tering up the record with anything unnecessary. 

The Court: What part do you wish to offer? 

Mr. Hirst: I offer the part to which she has 
already referred and testified to. 

The Court: It may be admitted. [25] 

Mr. Sinclair: May they all go in as one? 

Mr. Hirst: Yes. 

The Clerk: How many are there? 

Myr. Hirst: There are just those two pages. 

The Clerk: Plaintiff’s Exhibit 6. 

The Court: I will state to counsel with regard 
to your objection a minute ago with regard to the 
one year Statute of Limitations, the court is reeciv- 
ing this evidence, but you will have a right to re- 
present it before the close of the case if you wish. 
I want to get the facts to see whether they come 
in under your objection, so you are not barred from 
raising it. But I think I should hear the facts. 

Mr. Downing: On behalf of our defendant, too, 
your Honor, our position is the same; and we have 
apphed the Statute of Limitations. It did not occur 
to me as necessary to elaborate in defense of that 
to the court at this time. 

ihe Court: The court is reserving the right to 
finally rule on that limitation until after I hear the 
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evidence as to what the mathematics of the situa- 
tion is. JI cannot determine it right off now. You 
will understand that you are not barred from rais- 
ing it hereafter. 

Mr. Sinclair: Thank you, your Honor. 

The Court: J think that is the only way I can 
do, because some courts hold one way and some the 
other. Go ahead. [26] 

Q. By Mr. Hirst: Mrs. Patrick, you stated that 
vou did pay some of the rent to Mr. Hammond? 

A. Yes. 

Q. When was that that vou first paid him any 


rent ? A. Oh, after Mr. Hall— 
Q. No. When did you first pay Mr. Hammond 
anv rent? A. Oh, that was in 745. 


@. When you first rented the premises ? 

A. Yes. And I last paid him the 26th—it was 
due the 26th—but he picked it up the 28th of Feb- 
ruary. 

Q. Of this last month? A. Yes. 

Q. Let us keep the two periods separate now. 
When vou first went in there and stated you paid 
to Mi. Hammond, for how long a period did vou 
pav to Mr. Hammond? 

A. Well, until Mr. Hall started collecting the 
rent. 

Q. Do you remember on or about when that was? 

A. I don’t remember the date. 

Q. Do vou know whether you paid to Mr. Ham- 
mond for two months or three months? 

A. Oh, longer than that. 

@. Was it six months? A. Maybe a year. 
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Q. Did he or did he not give you any receipt 
for 1t? | 

A. This is the only receipt that I have ever been 
[27] given and on the back of a calendar. 

Q. But you do not have even that marked down 
portion for the part that he first collected when you 
went in there? 

A. No; I don’t have that. That is out of my 
book. I don’t know just how that got out, but it is 
out, I see. But I just have this, and it must have 
been September he picked up, Mr. Hall. That is 
what I have. 

Mr. Hirst: Your Honor, I believe the part to 
which the witness is referring is beyond the period 
included in our complaint, at which time the rent 
had already been reduced by Mr. Hammond, pursu- 
ant to her previous testimony that in July of 1947 
the rent was reduced to $20.00, and then later to 
$18.00 a month. 

). That is true, is it not? A, “Wess it is: 

Q@. But as to the first part of your occupancy 
there you did not have any sort of record of a 
receipt ? 

A. I don’t have the record of that, no more than 
what I paid Mr. Hall. 

Q. But you paid Mr. Hammond the same 
amount, was it, $40.00? 

A. I paid him the same amount. 

@. You stated earlier in your testimony that 
there was a conversation that you had with Mr. 
Hemmond with regard to Mr. Toobert. Will vor 
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please state where that conversation [28] took 
place? A. Myr. Hammond called— 

Mr. Downing: Just a minute, please. 

Mr. Hirst: Just a moment, please. We are lay- 
ing a foundation here first. 

@. Where did this conversation take place? 

A. Mr. Hammond called me over the phone and 
said that Mr. Toobert would pick the rent up. 

Mr. Downing: Just a minute. May I move to 
strike out the portion of that answer which was 
not responsive and beyond the confines of the ques- 
tion ? 

The Court: He is asking you to relate a place 
and time before you go into the conversation. So 
the objection will be sustained. 

A. Wel, I really don’t know the exact time, 
because it was in the evening when I returned from 
work. It must have been about 8:30 or 9:00 o’clock 
at night. It was on the telephone. 

Q. By Mr. Mirst: Do vou remember about how 
long after vou first moved into the house that you 
had this conversation ? 

A. Oh, this was recently that I had the conver- 
sation. 

Q. It was recently. How recently? 

A. I don’t know. 

Q. Was it last month or last two months ago? 

A. Well, it must have been a month before. It 
vas about the last of January or the first of Feb- 
TAT T. 

Ai. Sinclair: We move that that answer be 
stricken. 
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The Witness: He said that he would not be 
picking up the rent. Mr. Toobert would be picking 
i Ua a 

Mr. Sinclair: We move to strike out what was 
said in January of this year. 

The Court: Beyond the one year period. 

Mr. Hirst: It is beyond the period, your Honor. 
I frankly do not know what the testimony will be 
as to the conversation. 

The Court: As I said, counsel, I am receivine 
this and I am reserving the ruling on it because J] 
am unable to determine when it is going in. You 
understand your rights will be heard on it; you are 
not foreclosed. 

Mia. Downing: J do not know whether the coun- 
sel has asked the witness to state the conversation 
yet or not. 

Mr. Hirst: Not yet I haven’t. 

Mr. Downing: After you do, I would like to 
make an objection. 

My. Hirst: Your Honor, perhaps if I asked the 
witness myself I may know whether I should per- 
sist or not. I can pretty well tell whether it will 
have the elements of admissibility or not. 

The Court: You may do so. Consult with the 
witness. [30] 

Q. By Mr. Hirst: I will ask the witness, then, 
to state what conversation took place over the tele- 
phone with Mr. Hammond on this occasion that you 
refer to. What was the conversation ? 

The Court: Now, wait a minute. Do not answer 
until counsel have an opportunity to object. 

Mr. Downing: ‘To which we make objection on 
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behalf of the defendant Toobert that the conversa- 
tion 1s as to him pure hearsay, not binding upon 
him. Those are the objections. 

Mr. Hirst: Your Honor, I will admit that we 
have to tie up the defendant Toobert with the de- 
fendant Hammond. 

The Court: I will allow it, with such tying up, 
as you refer to it. If not, it would be hearsay. 
With that understanding, go ahead. You have got 
a situation here and I have got to receive the evi- 
dence the best way I can, and then we will size it 
up at the last as to what is admissible. 

Q. By Mr. Hirst: What was the conversation, 
Mrs. Patrick? What did you say and what did he 
say ? 

A. Well, he called over the phone and said that 
he would not be able to pick the rent up any more; 
that Mr. Toobert would pick up the rent himself 
hereafter. And I don’t remember what day that 
was or what date it was, but I know it was in the 
last four or five weeks ago. 

Q. Was that all that was said? [31] 

A. Yes. 

Mr. Hirst: That is all, Mrs. Patrick. 

The Court: Just wait a minute. They might 
want to ask you a question in cross examination. 

Mr. Downing: I have no questions. 

Cross Examination 
By Mr. Sinclair: 

Q. Mrs. Patrick, you said that you paid— 

The Court: Speak a little louder so that she 
can hear you. 
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Q. By Mr. Sinealir: You said that you paid 
some money to Jack Hammond, is that right? 

A. I paid him the amount of rent that I was 
supposed to pay him on the 28th day of February. 

Q. As a matter of fact, Mrs. Patrick, you paid 
that sum, part of it was for rent and part of it was 
for something else; isn’t that correct? 

A. No; it was not. 

Q. You say it was in February. What year was 
that? A. Pardon me? 

The Court: You say in February. What year 
was that, do you remember? 

The Witness: 748. 

The Court: 1948. Do you know the amount vou 
paid him? 

The Witness: $18.00 [32] 

The Court: $18.00. 

Q. By Mr. Sinclair: Just a couple of questions, 
Mrs. Patrick. Can you remember at this time what 
period that you paid this $40.00, I believe you said, 
to Mr. Hammond? I mean you paid to Mr. Ham- 
mond direct? A. What period? 

Q. Yes. What period did you pay this money 
to Afr. Hammond after the time you moved in? 
You moved in about October of ’45. Did you pay 
Mr. Hammond for the month of October, 1945 ? 

A. I paid Mr. Hammond before I moved in. He 
said, ““Your rent will start when you occupy the 
place.”’ | 

©. I see. A. That was on the 26th. 

. 26th of what month ? A. October. 

Q. October. A. 1945. 
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Q. Did you pay him any monies after that 
month? Did you pay him directly any money after 
that month ? A. J paid him directly. 

Q. For how many months? 

A. For some period of time. I don’t know be- 
cause I don’t have a receipt. 

Q. All right. You can’t testify that a bill was 
paid [33] by presenting a receipt, or testify it was 
paid. Will you tell us for how many months ex- 
actly you paid him? 

A. I don’t know how many months. 

@. In other words, could it be one month? 

A. You know it was more than one month. Prob- 
ably a year and six months I paid Mr. Hammond. 
I know it was more than a year that I paid him. 

The Court: Counsel, we can’t get these periods 
of time. 

Mr. Sinclair: She has an overlap here. I wanted 
to clear that up. 

Mr. Hirst: Her testimony is she paid $40.00 each 
and every month she was in there until July, 1947. 

The Court: How many months was that. The 
court has got to know something about it. 

Mr. Hirst: Yes. Well, we have the testimony 
here, or I might ask her on redirect to clear it up. 

The Court: You must let me know how long she 
paid it. 

Mr. Hirst: She doesn’t know exactly how many 
months she paid it, but she knows it was at least 
a vear, to Mr. Hammond directly, and thereafter 
she has paid it to Mr. Hall, which she has receipts 
to cover that period. 


C1 
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Mr. Sinclair: Counsel, if you are going to testify 
you should take the stand and be sworn. 

My. Hirst: Counsel asked me a question, coun- 
sel. [34] 

The Court: J am trying to find out when it com- 
menced and when it ended. 

The Witness: Well, Judge, your Honor, I had 
nothing to go by but the book and, as I told him, 
part of it has been destroyed. 

Mr. Sinclair: That is all. 

The Court: That is not for the court to say. I 
am just trying to find out what the facts are. 

Redirect Examination 
pie fare elirst: 
@. You stated that your first month in there. 


Mrs. Patrick, was in October of 1945. A. 745 
@. And you first paid your rent to Mr. Ham- 
mond ? A. To Mr. Hammond. 


Q. For how long a period are you sure you paid 
it to Mr. Hammond directly before you started to 
pay it to Mr. Hall? 

A. For better than a year I am sure. 

Q. Then after that time to whom did you pay it? 

Alo Mr. Hall: 

@. Until what time? A. In July. 

Q. Of what year? You have to be specific? 

A. 747, I believe. [85] 

Mr. Hirst: That is as good as I can do, your 
Honor. 

The Witness: July of 747. 

The Court: Go ahead. We will have to figure 
it out. 
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Mr. Hirst: This exhibit, your Honor, will clar- 
ify the period subsequent to September, *46. 

The Court: Paid to Hall commencing with Sep- 
tember, 1946 ? 

Mr. Hirst: Yes. From that time on there is a 
notation here for a period of several months. 

The Court: Paid to Mr. Hall commencing in 
September, 1946, and for how long, until when? 

Mr. Hirst: Until August of 1947, your Honor. 

The Court: Until August. All right. Now we 
have got between those times. 

Mr. Hirst: Before October, 1946, your Honor, 
or, I should say September—I am looking at the 
wrong entry there. The rent was paid to Mr. Ham- 
mond, is that right? 

A. Up until that time, up until Mr. Hall took 
over. 

Mir. Hirst: That as all. 

Mr. Johnson: I would like to ask a question or 
two. 

Cross Examination 
By Mr. Johnson: 

Q. Mrs. Patrick, do I get your testimony now 
that you began paying Mr. Hall in September of 
"46? Does the record show there? [36] 

A. You know, I have nothing to go by. 

Q. You do not have very much there. 

A. That is 4]) 1 Gave: 

Q. I wonder if you could refer to this now and 
tell up when Mr. Hall received the first? 

A. I told you at the beginning I didn’t know 
the exact date that Mr. Hall started collecting the 
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rent, but I believe he quit in July, the last of July. 

Q. That is of ’47? A. Yes. 

Q. <And you can’t recall now by looking at your 
notes there as to when he started ? 

A. Well, because some of my notes are gone. 
You see, they didn’t give me no receipt. They just 
marked that in this book, and carelessly handline 
this book, I guess some of it got destroyed. 

Q. Mr. Hall lived there on these premises, too, 
did he not? A. At that time; yes. 

Q. At that time. And do you recall when he 
moved in? You were there prior to him, were you 
not? 

A. Yes; I was, but I don’t know when he moved 
in. 

@. You don’t know when he moved in. How 
did he start collecting the rents there? Will you 
tell the court? 

A. Mr. Hammond said that Mr. Hall would 
pick the rent [387] up, that he didn’t have time to 
do it. 

Q. Did you have an understanding that Mr. Hal! 
was vour landlord or agent to collect that rent? 

A. No; he wasn’t supposed to be the landlord. 
He was working for Mr. Hammond, I suppose. 

@. Did you have a conversation with Mr. Hall 
about the collection of those rentals? 

A. No. Mr. Hammond said that he would pick 
it up, and then Mr. Hall came by and collected on 
the day that it was due. 

@. You understood that the money was to be 
turned over to Mr. Hammond, is that correct ? 
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A. Yes. 

My. Sinclair: May we have an objection to that? 

The Court: Now, he objects that may be a con- 
clusion. Do you know that Mr. Hall was to turn 
this money over to Mr. Hammond? That is the 
question. If you don’t know it, say so. If you do, 
how do you know it? 

The Witness: J beg pardon? 

The Court: He is asking you the question: Do 
vou know whether Mr. Hall was to turn this money 
over? 

A. Qh, no; I don’t know that. I know Myr. Hall 
was presumed to collect the rent. I couldn’t say 
positively that he turned it over. 

Q. By Mr. Sinclair: As a matter of fact, you 
moved [38] into those premises in December of 
1945, is that correct ? A. What? 

Q. As a matter of fact, you moved into those 
premises in December of 1945, isn’t that correct? 

A. No; I did not. I moved into those premises 
in October. 

My. Sinclair: All right, thank you. 

Redirect Examination 
By May, lrste 

@. With regard to that conversation with Mr. 
Hammond that counsel just asked you about, what 
was the reason that Mr. Hammond gave for Mr. 
Hall picking up the rent? 

A. He said that he was busy, building, doing 
some building; that he wouldn’t have time to pick 
Tia: 

®. I see. 
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A. $0, for us to pay our rent to Mr. Hall. 
Mr. Hirst: That will be all. Is Mr. Gassaway 
in court? 


JEFFERY GASSAWAY, 


called as a witness by the plaintiff, being first sworn, 
was examined and testified as follows: 


The Clerk: Wiull you state your name? 
The Witness: Jeffery Gassaway. [39] 


Direct Examination 
Iv Mit. Hirst: 


@. Mz. Gassaway, what is your business or oc- 
cupation ? 

A. Well, I work at the used car park there. 

Mr. Downing: I can’t quite hear the witness. 

My. Hirst: Louder, please. 

A. I say, I work at a used car lot. 

The Court: You will have to talk louder. 

@. By Mr. Hirst: What do you do? What is 


your work? A. Well, I buff cars. 
Q@. Did you ever live at 42214 Hast 15th Street, 
Los Angeles? A. I did. 


Q. Do you recall when you moved in there? 

A. About the latter part of September, 1945. 

@. When I ask you dates, now, refer to the vear 
as well because we overlap a number of years here. 
What year was it? 

A. I said about the 21st of September in 1945. 

@. How long did you stay in there? 

A. J stayed there until about the 10th of April, 
1946. 
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The Court: J can’t hear you. The 10th of April, 
1946? A. 1946. | 

Q. By Mr. Hirst: From whom did you rent 
the [40] accommodations there ? 

A. JI rent from Mr. Hammond. 

Q. Mr. Hammond, Jack Hammond? 

A. That is right, sir. 

Q. Do you recall what conversation you had 
when you first rented it from Mr. Hammond? What 
did he state as to the rent, if anything? 

He state $40.00 a month. 

Did you pay $40.00 a month? 

IT sure did. 

And to whom did you pay it? 

To Jack, Mr. Hammond there. 

Was that true all during the time you lived 
there? How long did you pay it to Mr. Hammond ? 

A. Until the 10th of March, 746. 

The Court: March, 1946. 

Q. By Mr. Hirst: And at that time you paid 
the rent up until April, did you? 

A. That is right. 

@. How much rent did you pay all during the 
time you were there? 

A. I say, I paid $40.00 each month. 

Q. Did you get a receipt for it? 

A. No receipt. 

Q. Was there anything said about receipts with 
Mr. [41] Hammond? Did you ask for one or did 
he offer one? 

A. He said he didn’t give receipts. He said he 
didn’t give no receipt. 


SOP orer 
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@. Did Mr. Hammond ever refer to Mr. Toobert 
as in any particular as to these premises here? Did 
he ever mention his name at all to you? 

A. Not to me. 

Mr. Hirst: That is all. 

Mr. Downing: No questions. 

Mr. Sinclair: No questions. 

Mr. Johnson: Just one question. 


Cross Examination 


By Mr. Johnson: 


@. Did you ever pay any rent to Mr. Hall? 
A. No; I didn’t. 

Mr. Johnson: That is all. 

Mr. Hirst: That is all. Mrs. Hildreth, please. 


PEARL HILDRETH, 


called as a witness by plaintiff, being first sworn, 
Was examined and testified as follows: 


The Clerk: Will you state your name? 
The Witness: Pearl Hildreth? 


Direct Examination 
By Mr. Hirst: [42] 


Mrs. Hildreth, where do you live? 
42214 East 15th Street. 

When did you move into that address? 
April the 10th, 1946. 

T'o whom did you pay your rent? 

To Jack Hammond. 

How much rent did you pay? 


OPOPore 
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A. $40.00 a month. 

Q. How long did you pay rent to Mr. Ham- 
mond ? 

A. The rent was paid to Mr. Hammond from 
April, 1946 until December, 1946. 

Q. In December, 1946 what happened with re- 
gard to the person to whom you paid your rent 
from that time on? 

A. Mr. Hammond went out of town and he told 
me to pay the rent to Mr. Hall. 

Q. Did he say to pay it just that one time to 
Mr. Hall, or what was the conversation ? 

A. Well, just pay the rent to Mr. Hall. I paid 
the rent to Mr. Hall for about, until July of 1947. 

@. Then after July, 1947 to whom did you pay 
it? 

A. Well, Mr. Hammond picked the rent up 
twice. 

Q. That was after July, 1947? 

A. That is right. 

Q. Now, from the period from April 10, 1946 
to July, 1947 how much rent did you pav each 
month? [43] A. $40.00. 

@. Have you ever seen Mr. Toobert before? 

A. Yes; I have. 

Q. Will you describe the circumstances under 
which you first met Mr. Toobert? 

A. I had a fire in my home in 1946 on October 
5th. Mr. Toobert knocked on the door and said 
he was the owner of the property. He came down 
with the insurance fellow to see about the damage 
that was done. I asked Mr. Toobert if he would 
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fix the windows on the house. He had already had 
the house painted. He said he would get around 
to that later. I told him I was paying $40.00 a 
month; I thought that ought to be enough; that he 
should fix the windows, which the windows haven’t 
been fixed until yet. 

Q. What did he say, if anything ? 

A. Well, he and the insurance fellows began to 
talk, and he told me that he would have the windows 
fixed. 

Q. Do you recall anything else that was said 
during that conversation ? 

A. No; no more than he asked me and the fel- 
low, the insurance fellow, do he think the place 
looked all right, and that is how we got around to 
the conversation about the windows and that was 
practically all. 

Mr. Hirst: All right, that is all. [44] 


Cross Examination 


By Mr. Sinclair: 


@. Mrs. Hildreth, you said that on April 14 to 
December 14 that you gave this money to Mr. Ham- 
mond? A. Yes. 

@. And then from December 1, 1946 to what 
date did you testify you paid Mr. Hall? JI didn’t 
hear that. 

A. The rent was due on the 10th of each month. 

Q. Yes. Let me put it like this: How lone or 
for how many months did you pay this rent to Mr. 
Hall? 
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A. Let’s see; September until July of 747; De- 
cember, 46 until July of ’47. 

Q. Mrs. Hildreth, as a matter of fact this money 
that you paid, part of it was for rent and part of 
it was for something else; isn’t that correct? 

A. My understanding it was for rent. 

Mr. Sinclair: That is all. 

Mr. Johnson: Just one question. 

Q. During the time that you were paving this 
rent to Mr. Hall he was living on those premises, 1s 
that correct ? A, Yes; he was. 

Ma, Johnson: That 1s all. 

Cross Examination 

Q. Mrs. Hildreth, you have seen Mr. Toohert, 
vou say, [45] only once before? 

A. No. I saw Mr. Toobert, he was at the place 
two or three times while it was being fixed. 

Q. This was following the damages which were 


caused by fire? &. hat. is meh. 
@. And he came down there with the insurance 
adjuster ? A. And said he was the owner. 


@. And examined the portions of the building 
which had been damaged in that fire, is that right ? 

A. That is right. Also, he came by to see the 
people that was working for him. He had working 
for him two fellows that done the work in the house. 

@. You mean this was in repair of some dam- 
ages eaused by the fire? A. That is right. 

Mr. Downing: ‘That is all. 

Q. By Mr. Sinclair: When was this, Mrs. 
Hildreth ? 
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A. October the 5th when that fire was in 1946. 
My. Sinclair: No further questions. 
The Court: That is all. You are excused. 
Mr. Hirst: Mz1s. Coleman, please. 


ERNESTINE COLEMAN, 


called as a witness by the plaintiff, being first sworn, 
was examined and testified as follows: [46] 


The Clerk: Wull you state your name, please ? 
The Witness: Mis. Ernestine Coleman. 


Direct Examination 
By Mar Hirst: 


Mis. Coleman, where do you live? 

4423/4 East 15th Street. 

Did you ever live at 42214 East 15th Street? 
I did. 

Do you recall when you lived there? 

I moved in there July the 16, 1945. 

For how long a period did you live in that 
particular accommodation ? 

A. ILonly stayed there just not quite two months. 

Q. From whom did you rent it? 

A. From Mr. Jack Hammond. 

Q. What rental arrangements were made with 
Mr. Hammond with respect to this apartment? 

A. Well, when I moved in I paid him $42.00 for 
the first two months that I was in the place in that 
particulary address. 

@. Did he give you any receipts for that ? 

m, iWo: he didn’t. 

Q. Did you ask for any? 
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A. No; because he told me that he wasn’t giving 
receipts. [47] 

Q. After you were in there for two months then 


what happened? A. I moved in 42234. 
@. Have you lived in there continuously since 
that time? A. Until this time up until now. 


Q. Following your moving into the place you 
are in now, 42234, your arrangements for transfer 
there, were they made with Mr. Hammond also? 

A. No. I asked him could I take that place 
ATTCRIt cot vacant He said, “*Sumer’ 

Q. Who was living in it at the time? 

A. At the time, white people were living in there 
when I moved in. 

Q. Did he allow you to take the place then? 

A. He told me I could take it. 

Q. And what did he specify the rent would be? 

A. Well, after—you see, when I first moved in 
JT paid him 42 for a couple of months. Then after 
the white people moved out and the colored moved 
in, then I paid 40 just lke they did; I started pay- 
ing $40.00 rent then. 

Q. Did you pay that to Mr. Hammond? 

A. For so long a time, until I started paying it 
to Mr. Elall. 

Q. How long a time did you pay it to Mr. Ham- 
mond, do [48] you reeall, after you moved there to 
4293/4 9 

A. Well, I paid it to Mr. Hammond up until 
after Mr. Hall moved in the place, and Mr. Hall 
was in the place about two or three months, then 
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Mr. Hammond came by and told us to pay Mr. Hall 
the rent, that was around about in 746, around about 
February or March when we started payinge—when 
T started paying Mr. Hall my rent. 

@. February or March, 1946? 

A. Around about that time. 

Q. You started to pay Mr. Hall from that time 
on? A. Yes. 

Q. What was the conversation you had with Mr. 
Hammond? You testified Mr. Hammond came and 
told you to pay Mr. Hall. Do you recall? 

A. He came and told me that he was working 
and it was so inconvenient for him to get down 
about the rent, and just take the rent over there 
and give it to Mr. Hall. 

@. And did you do that? A. I did. 

Q. For how long a time thereafter did you pay 
Mr. Hall the rent? 

A. JI paid Mr. Hall the rent up until about July 
of °47, 

Q. After July, 1947 who did you pay it to? 

A. To Mrs. Dodson. [48-A ] 


Q. Mrs. Dodson? A. Mrs. Dodson. 
Q. How do you spell that, please? 
A. D-o-d-s-o-n. 


Q. Who was it that told you or directed you to 
pay your rent to Mrs. Dodson? 

A. He told me. 

Q. Who was that? 

A. ly. Hammond told me to leave it over there 
with her and he would pick it up. 
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Q. Where does Mrs. Dodson live, do you know? 

A. 424 East 15th Street. 

Q. After July, 1947, what rent did you pay 
there, how much? 

A. In July, ’47 the rent went down to 20, and 
then he told us after then we would pay 18. 

Q. Did you ever have any conversation with 
Mr. Hammond about receipts? Did you ever ask 
him for receipts ? 

A. Well, only once we talked about it he told 
me he wasn’t giving any receipts, just lke he first 
said when I moved in there. He told me first he 
wasn’t giving any receipts. 

Q. What did he say when you first moved in 
there ? A. Told me he wasn’t giving receipts. 

(). Tlave you ever seen Mr. Toobert? [49] 

A. Several times. 

Q. Under what circumstances have you seen Mr. 
Toobert ? 

A. Well, only once he came to the house and 
looked around, you know, the yard, that he was 
gvoing to repair the places, and then several more 
times he was in the court, you know, just looking 
over the property and houses and things, and I only 
come in contact with him once, myself, to talk to 
him. 

Q. What was said at that time? 

A. He said he was just looking the place over: 
he was going to repair them and he was looking 
at my porch at the time, and he was on the steps, 
and he said, ‘‘They need a tepair.’’ And he was 
eoing to repair the places. 
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Mr. arst: Thats all. 

Mr. Sinclair: Just a moment. 

Cross Examination 
By Mr. Sinclair: 

Q. Mrs. Coleman, during the time you occupied 
these premises did you pay your rent in advance, 
a month in advance, did you? 

A. I paid in advance when I moved in. 

@. Now, of all the other parties here, I believe 
you occupied these premises before any of the 
others, is that correct ? A. That is right. [50] 

Q. At the time you moved in, Mrs. Coleman, did 
you have a conversation with Mr. Hammond with 
reference to certain decreases ? 

A. No; not that I recollect. 

Q@. As a matter of fact this money that you did 
pay Mr. Hammond, part of it was for rent and part 
of it was for something else; isn’t that correct ? 

A. It was for rent. 

Q. And it was February 1946 that you sav you 
started to paying Mr. Hall? 

A. It was around about February or March; it 
was after the first of the year. 

Mr. Sinclair: All right; that is all. 

Mr. Johnson: No questions, your Honor. 

Mr. Downing: Just a minute. 

Cross Examination 
By Mr. Downing: 

(). When did you talk to Mr. Toobert? 

A. I don’t know. It was in the summer months 
in— 
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(). What year? A. In 1946. 
Q. The summer of 1946? A. Yes. 
Q. Who else was present? A. No one. [51] 
@. Was that the first time you ever saw him? 
A. No; that was not the first time I saw him. 
Q. The first time you ever talked to him? 
A. Yes; that was the first time and the only 


Q. Did you introduce yourself to him? 

A. No; 1 didn’t. I saw him. He was out around 
in the yard, looking over the place, and I went 
out. He said, “Well, I am just looking around to 
see what repair needs done on the houses.’’ 

Mr. Downing: ‘That is all. 

The Court: Is that all? 

Mr. Hirst: That is all. 

The Court: Recess until 2:00 o’clock. 

Mr. Hirst: Thank you. 


(Whereupon, a recess was taken until 2:00 
o’clock p.m. of the same day, Monday, March 
22, 1948.) [52] 


Los Angeles, California 
Mondav, March 22, 1948, 2:00 p.m. 


The Court: You may proceed. 
Mr. Hirst: Mrs. White, please. 
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called as a witness by the plaintiff, being first 
sworn, was examined and testified as follows: 
The Clerk: Will you state your name? 
The Witness: Berdie Mae White. 


Direct Examination 
By Myr. Hirst: 


(). Mrs. White, where do you live? 

A. 424 East 15th Street. 

Mr. Johnson: Mav I have her address again, 
please? 

(Answer read by the reporter.) 

@. By Mr. Hirst: How long have you resided 
there? 

A. Oh, about two years and a half. 

@. Will you clarnfy just what vou mean by 
living at 424? There are a number of accommoda- 
tions there at that same address, are there not? 

A. Oh, upper front. 

@. You live in the upper front portion of that 


address ? A, Thais Tighs, 
Q. Do you remember when you first rented the 
accommodations? [53] A. Yes; I do. 
Q. Do you remember the approximate date? 
A. October the 10th in 1945. 
@. From whom did you rent the apartment? 
A. Jack Hammond. 
Q. Do vou recall] at this time that conversation 


that was had with Mr. Hammond at that time? 

A. No. My husband, he made the play with 
Jack to rent the place and he had to leave town 
the next morning. He is a train man. 
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Q. Were you present when the arrangements 


were made? a. Weg 
Q. You were present? A. Yes; I was. 
Q@. With your husband? A. Yes, sit 


@. Who else was there besides Mr. Hammond? 

A. Just Mr. Hammond, myself, and my hus- 
band. 

Q. Where did that conversation take place? 

A. At 424 East 15th Street. 

@. At the site of the place where you lived? 

A. No. I had a room there at the time. 

Q. What was the conversation, now, aS vou re- 
eall it? 

Mr. Downing: Just a moment. That is objected 
to so far as the defendant Toobert is concerned 
on the ground that to [55] him it is hearsay and 
is not binding. And I would suggest we have some 
understanding here as to all the conversations, in 
the interest of brevity of the trial. Would that be 
satisfactory ? 

Mr. Hirst: As I stated before, I understand 
there is to be a link-up there with Mr. Toobert. 

The Court: This is preliminary, leading up. You 
have to make the connection with your chent. 

My. Downing: Yes; for that connection cannot 
be established by conversation at which he was not 
present and in which he took no part. 

The Court: Of course, | am not expressing anv 
opinion because L had not thought of it. But you 
have got to see whether they lead up, prelminar- 
ily, to make the connection as to whether Ham- 
mond was representing your chent or to make that 
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connection. But it is Just a question of order of 
proof, that is all. Overruled. Go ahead. 

Q. By Mr. Hirst: Will you state what you can 
recall of the conversation that took place at that 
time? 

A. Well, it was—I think it was the Spanish lady 
had the front, and my husband said when she 
moved, ‘‘Could I have that front apartment ?’’ And 
he said that you could, but it costs you $40.00 a 
month. And so he said, ‘‘Well, I will be out of 
town but I will have my wife go by the bank and 
get you the $40.00 and bring it to your house the 
[55] next day.’’ Well, I went to work the next day 
and didn’t get to carry it, but that Tuesday I car- 
ried it. That was on Monday, so that Tuesday 
morning I laid off of work and carried the $40.00. 

Q. How long before the 10th of October was 
that? 

A. The Sunday was the 10th, but I didn’t give 
him the money until Tuesday, I think it was. 

Q. Did you ever receive a receipt from Mr. 
Hammond for the rent that you paid him? 

A. No; I didn’t receive a receipt, but he made 
me out a slip of paper, just said like ‘‘October the 
10th, to November 10th.”’ 

Mr. Sinclair: If the court please, we object to 
that because the slip of paper is the best evidence. 

The Court: Sustained. 

Q. By Mr. Hirst: You do not have that paper 
with you. 

A. No; I don’t have it. It got misplaced. 

Q. Do you know what happened to that paper? 
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A. No; I surely don’t. It was just a little old 
loose piece of paper. It just wasn’t a receipt. He 
said, ‘“‘I don’t give no receipts.’’ I said, “Well, 
you can show me something for my money, can’t 
you?’’ So he just wrote ‘‘October 10th until No- 
vember 10th’’ and that is all. 

@. How long did you pay your rent to Mr. 
Hammond after you moved in there? [56] 

A. JI paid him from October the 10th in 1945 
until about April the 10th in 1946. 

Mr. Sinclair: The complaint states that she 
moved in from October the 7th, 1946. 

The Witness: 1945. 

My. Sinclair: I believe her testimony in chief 
was 1946 and her complaint says 1946. Now, I 
think that is the only issue involved. your Honor, 
as far as 1946. There is no issue tendered before 
that date. | 

The Court: I say, I made a ruling on that. The 
complaint does say 1946, during that year. That is 
your schedule attached to your complaint. 

The Witness: Well, I really think that it was 
1945 in October. 

Mr. Hirst: Your Honor, I do not believe that 
J will ask the court’s permission to amend the 
complaint te go back any further than we have 
already alleged. Therefore, I will restrict our tes- 
timony insofar as overcharges for the period from 
October, 1946 on. But the testimony of the wit- 
nesses as to the rental arrangements, I believe are 
very material to the transactions that took place 
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at a subsequent period. For that reason I have 
eone into those on direct examination. 

The Court: For mathematically determining the 
amount, you will limit yourself to 1946? 

Mr. Hirst: That is right, vour Honor. [57] 

Mr. Sinclair: That is all mght. We will accept 
that statement. 

The Court: Very well. You say you went in 
there November 11, 1945—see if I am correct— 
remained until September 7, 19 what, the same 
year or the next year? How long were you in 
there ? The Witness: In the house? 

The Court: Yes. 

The Witness: This is going on my third year. 

The Court: You remained there, then, until 
1947, did you? 

The Witness: I am still there now. 

The Court: All right. It is just a question of 
when you went in first. All right; I just want to 
get vour dates. You were there until 1947? 

The Witness: Yes, sir. 

The Court: September what? 

Q. By My. Hirst: How long a time did you 
pay Mr. Hammond the rent? 

A. Well, I paid him from October the 10th un- 
til— 

Q. October 10th of what year? Always mention 
the year. A. Well, that was in 1945. 

Q. All right. 

A. Until April 10th in *46. I think that is when 
Mr. [58] Hall took it over. 
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Q. What happened on or about April 10, 1946 
with reference to the collection of the rent? 

A. Well, Mr. Hammond said that he was busy, 
I think building some houses or something, and he 
wouldn’t have time to come by and collect the rent, 
Just give it to Mr. Hall. 

Q. Did Mr. Hammond come to you to tell you 
that? A. He told my husband. 

@. Were you present when he told him? 

A. Yes; I was present. 

®. From that time on, namely, April 10, 1946, 
to whom did you pay the rent? 

A. Wir fall. 

Q. And how much rent did you pay Mr. Hall? 

A. $40.00 a month. 

Q. Did you pay him $40.00 a month right along? 

A. I paid him $40.00 a month until in July. Mr. 
Hammond had a meeting and he said that he 
wanted us to pay him $50.00 a month and [I told 
him— 

Q. Just a moment. What do vou mean by a 
meeting ? 

A. Well, he had all the tenants to get together 
in the downstairs of our house, I mean that big 
house. 

Q. Where is that at? 

A. 424 East 15th Street. 

Q. Do you recall who all was present at that 
time? [59] A. Yes; I do. 

Q. Would you please name the parties that were 
there ? 
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A. I surely will. Mrs. Ernestine Coleman, Mrs. 
Pearl Hildreth, my husband, Willis White, Berdie 
Mae White. I think that is about all I can reeall 
right at the present. 

Q. And Mr. Hammond? 

A. And Mr. Hammond. 

Q. What did Mr. Hammond say, if anything, 
and what did any of you people say, if you can 
tell at this time? 

A. Well, he said the rent had gone up to $50.00 
a month. He said we could pay it if we wanted to 
or we could get out, or we could go to the OPA 
and use that attorney if we wanted to. We could 
pay it if we wanted to; if not, we could do the 
next best thing. 

@. What did vou do? 

A. I went to the OPA as he advised me to. 

Q. After this conversation with Mr. Hammond 
and your subsequent trip to the OPA, how long 
after that did you go to the OPA, how soon? 

A. Well, I went the very next day, and they 
told me that I was paying too much rent; the ceil- 
ing price was only $16.00. 

Mr. Sinclair: I move that go out. 

Mr. Hirst: That is all right to go out, your 
Honor. 

The Court: The last expression may be stricken. 

Mr. Hirst: J just wanted to know when she 
went. 

Q. After vou had been to the OPA how much 
rent did you continue to pay Mr. Hammond? 
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A. J mailed My. Hammond $16.00 a month. 

Q. Where did you mail it to? 

A. 42144 East 25th Street. 

QQ: Hast 2oth? A. East 25th. 

QM. Is that the manner in which you paid your 
rent from that time on? A. Yes: site at tee 


Q. Mailed it each month to him? 

A. Yes,. six. 

Q. Is that the amount of rent you have paid 
since that time? A. Since that time; yes, sir. 

®. $16.00 a month? A. Wes, sur. 

Q. Have you ever seen Mr. Toobert before to- 
day? A. Yes, I surely have. 

Q. On approximately how many occasions have 
you seen Mr. Toobert? 

A. Oh, I have seen him on several occasions but 
I have only had a conversation with him twice. 

Q. On each time you have seen him where has 
that been? [62] 

A. 424 East 15th Street and 422 East 15th 
Street. 

@. Has he been there at the premises? 

A. Yes, sir. 

Q. By himself or with someone? 

A. He was by himself. 

Q. You stated on two occasions you had a con- 
versation with him? A. Yes, sir. 

Q. Do you recall when your first conversation 
with Mr. Toobert was? 

A. Yes, sir. It was at 422 Hast 15th Street in 
the home of Mis. Patrick. He came in to use the 
telephone. 
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Q. When was this? 

A. That was about in—let’s see; about April 
of 1946. 

Q. You say he came in to use the phone? 

A. Yes, sir. | 

Q. And what was said? 

A. Well, Mrs. Patrick was complaining about 
her screens being torn down, and she said, she 
remarked to him that we was paying $40.00 and 
he should fix the screen or something like that. 
And he said, well, he would see about it; he was 
eoing to fix up all the houses later on. 

Q. Is that essentially all that you can recall 
at this time? 

A. That is all I can recall there at her home. 

Q. You say you had another conversation? 

Me Wes jsir; I did. 

Q. Where did that take place? 

A. In my home. the upper front at 424 East 
15th Street. 

Q. And in reference to time when did that 
oceur ? 

A. That must have been—I think it was about 
in March of 1946. 

Q. Was that before this other conversation? 

A. Yes, sir; that was before this other conver- 
sation. 

Q. The one you had with Mr. Toobert at vour 


home was before this one? Bm. Wes» sur. 
@. At Mas. Patrick’s home? A. Yes, sir. 


Q. Who was present at that time with Mr. Too- 
bert ? A. My husband and myself. 
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Q. Do you recall what Mr. Toobert said at that 
tune, if anything? 

A. Yes, sir. He came in and looked at the 
house. We was trying to paint it. We had bought 
some Kemtone and was going over the walls. And 
I remarked to him, ‘‘It seems like you all could 
paint the house, we are paying so much rent, pay- 
ing $40.00.’’ And he said, ‘‘Well, I am going to fix 
them all up.’’ He looked around. He wanted to see 
how they looked. He came out on the porch and 
in the kitchen [64] and examined them. I think he 
went next door. 

@. Did he just happen along or did he come 
in with any express purpose? Did he state why he 
came? 

A. Well, he said he wanted to see what kind 
of condition they were in, if I make no mistake. 

Q. Did Mr. Hammond ever give you receipts 
for rent? 

No more than that piece of paper. 

IT am talking about Mr. Hammond now. 
Jack Hammond? 

Yes. 

A. Yes, sir; just that piece of paper that time. 

Q. Oh, vou are talking about that piece of 
paper that vou do not have any more? 

A. Yes, sir. 

Q. That vou received when vou first rented the 


A 
Q. 
A 
Q 


place? A Ve, cm 
Mr. Hirst: I believe that will be all. 
Mr. Downing: No questions. 
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Cross Examination 
By Mr. Sinclair: 


Q. What date was it that you first went down 
to the office of the Housing Expediter? 

A. I can’t recall the correct date, but I know 
it was sometime in July. 

@. May we see the money order or something 
you have [65] for this $40.00 you paid Mr. Ham- 
mond? 

A. I never said I paid him $40.00 in a money 
order. I mailed him $16.00 a month after I went 
to the OPA. 

How did you pay this money? 

The $16.00. 

No; not the $16.00. 

Or the $40.00? 

Yes. A. Cash money. 

You paid it in cash? A. Yes. 

Was there anybody present upon any of 
those occasions that you paid $40.00 to Mr. Ham- 
mond ? A. Qh, surely. 

Q. Well, who? Will you tell us who was pres- 
ent? 

A. Well, several times Mrs. Davis and some 
others several times that I paid him. 

@. As a matter of fact this $40.00 was given 
in part for rent and part for something else, isn*t 
that right? 

A. No. It was given him for rent was all. 

Q. Maybe I am confusing you by this broad 
definition of rent. You paid $40.00? 


COODPrOLSO 
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A. Each month for rent. 

Q. At that time did Mr. Hammond explain to 
you that part of that was for reht and part of 1% 
was for something [66] else? 

A. No; he didn’t. 

Mr. Sinclair: All right; that is alk 

My. Hirst: Your Honor, counsel has asked that 
question and I wish he would be specific as to what 
that something else is that you allege that vou may 
have received. 

The Court: I do not know. It is a form of ques- 
tion, I believe. He said it was something else. 

Redirect Examination 
By Mr. Hirst: 

Q. Did you receive any additional services of 
any kind? 

A. No; I haven’t received any service at all, 
no kind of additional service. He did come ouf and 
put a coat of paint on the outside of the house 
and fixed some steps, you know, to the upstairs 
house, and he put some cement on the steps, and 
he asked for 15 more dollars for that. 

Q. But no regular services? A. No. 

@. Or other kind of furnishings? 

A. No, sir. 

Mr. Johnson: May I ask this witness just a 
question or two? 

Cross Examination 
By Mr. Johnson: [67] 

Q@. In April you began paving your rent to 

Mr. Hall, is that correct? A. Yes, six. 
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@. And why did you start paying your rent to 
Mr. Hall? 

A. Well, Mr. Hammond said that he was busy 
doing some contracting work or something and he 
didn’t have time to come by and collect this rent. 

Q. <And thereafter you just paid your rent to Mr. 
Hall? A. Yes, sir. 

@. At this meeting that vou referred to when 
he raised the rent was Mr. Hall present at that 
meeting ? 

A. I don’t think so. I am not positive. 

@. Do you remember of him at any time dis- 
cussing the raising of the rent? 

A. Mr. Hall? 

©. Yes, Mr. Fiall. A. @No; chaden%. 

Mr. Johnson: I think that is all. 

The Court: That is all. 

Mr. Hirst: Call Mrs. Davis next, please. 


ETHEL DAVIS, 


called as a witness by the plaintiff, being first 
sworn, was examined and testified as follows: 
The Clerk: Will you state your name? 
The Witness: Ethel Davis. [68] 


Direct Examination 
By Mr. Hirst: 


@. Where do you live, Mrs. Davis? 

A. 424 East 15th Street. 

Q. With particular designation, what part of 
that address do you live in? A. Upper rear. 
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Q. Upper rear. Who occupies that with you, 
anyone ? A. My husband and myself. 

Q. Is your husband here with you? 

A. Yes; he is. 

Q. Do you recall at this time when you first 
moved into the apartment there? 

A. I moved in December the 24th in 1945. 

Mr. Johnson: J can't quite hear the witness, if 
your Honor please. 

Mr. Hirst: Please speak up, Mrs. Davis. 

A. I moved in in December 24, 1948. 

Q. With whom did you make your rental ar- 
rangements for the rental of that particular apart- 
ment? 

A. October 16, 1945 [ paid Mr. Hammond 
$10.00 deposit and the apartment was vacant the 
24th of December in 1945. 

@. You paid him a $10.00 deposit in October, is 
that right? 

A. Yes. And on the 24th I paid his wife the 
other [69] $30.00, for which she gave me a paper 
for a receipt there. 

Q. Do you recall the conversation vou had with 
Mr. Hammond when you rented this place? Did 
he tell you how much the rent would be? 

A. Yes: he told me $40.00 a month. 

Q. I show you this brown scrap of paper, Mrs. 
Davis. Is this the $10.00 receipt that vou received 
from your deposit? 

A. From Mr. Hammond. Instead of 16th it is 
the 22nd, but he wanted the rent dav on the 16th. 
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Q. I show you now— 

A. This Jack Hammond. 

Q. —a white sheet of paper. Is this the receipt 
for the balance of the $40.00? Ay WES; it is. 

Q. Is that the receipt Mrs. Hammond gave you? 

A. Mrs. Jack Hammond. 

Mr. Hirst: I will offer these two receipts as 
Plaintiff’s Exhibit 7 next in order. 

The Court: Admitted. 

Q@. By My. Hirst: Did you receive any more 
receipts from M1. Hammond after that time? 

A. No. He say he didn’t give a receipt—period. 
He told me he don’t give a receipt—period. I said, 
‘You have to give me something to show that I 
paid my money.’’ [70] He said, ‘‘Give me a book 
and I will put the month,’’ the day I paid it on, 
but he didn’t put like $40.00 to January 16th until 
February the 16th. 

Mr. Sinclair: Are we going to have those books 
offered in evidence, counsel ? 

My. Hirst: There are not anv books; they are 
just papers. Your Honor, may I ask the witness? 

(Counsel conferring with the witness.) 

Q. I first show vou this small sheet of paper 
with lines on it and ask you if those are the nota- 
tions that were made each tnonth when you paid 
your rent? A. Surely. 

Q. And by whom were they made? 

A. Well, January 16th Mr. Hammond—- 

Q. What vear does that represent ? 

A. 1946. 
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Q. All right; go ahead, please. 

A. On February 16 I paid Mr. Hammond, in 
1946; and in April 16 in 1946 I paid Mr. Ham- 
mond; May the 16, 1946 I paid Mr. Hammond. 

Q. In other words, in those spaces where there 
are signatures or initials, those were paid to Mr. 
Hammond ? A. Yes; it is. 

Q. Is that the handwriting of Mr. Hammond 
or whose is it? [71] A. Visi 1 as 

Q. As to the balance, there are initials in some 
instances ‘“W. H.’’, and in others “SV. & ie 
Whose names does that represent? 

A. Mr. William E. Hall. 

Q. Did he place the signature there himself? 

Ae Mies hewdid, 

Q. Did you on each occasion where there was a 
notation added every month, was that in response 
to payment by you of $40.00 a month? 

A. Yes; it was. 

@. Now directing your attention to the second 
sheet here, the larger size, unlined sheet of paper 
which contains some notations beginning in Janu- 
ary, 1947, is vour testimony the same as regards 
that sheet? 

A. January the 16th until February the 16th 
paid $40.00 to Mr. Hall; February to March paid 
$40.00 to Mr. Hall. Here where it says ‘‘paid for 
March $40.00’, Mr. Hall, there is his signature 
there. ‘‘Pasd fot Aptil W. fi. #2.” as Mit) Tall: 
May, Mr. Hall, $40.00; June paid Mr Hal! $40.00; 
July, $40.00 to Mr. Hall. 
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Q. That is in Mr. Hall’s handwriting, is it? 

ma. Yes; it Is 

Mr. Hirst: I offer both these exhibits as one, 
Plaintitt’s Exhibit 8 next in order. [72] 

The Court: Admitted. 

Q. By Mix. Hirst: Mis. Davis, you mentioned 
that you went to the OPA in July, 1947. 

A, Ves. 

@. Do you recall anything that occurred 1m- 
mediately prior to your going to the OPA? 

A. In July, 1947, Mr. Hall comes up. He says, 
‘‘Mr. Hammond say everybody be at meeting down- 
stairs in my apartment at 7:00 o’clock.’’ I was 
there. So he wanted to go up to $50.00 a month. So 
he asked me did I want to pay the 50? I says, 
““No.’’ I says, ‘‘Because I think I am paving too 
much at 40 now.’’ He says, ‘‘ Well, those that don’t 
want to pay the 50 can do what they want to do, 
the best thing to do.’’ That is what he told me. 
So, after then, after I checked on my rent, it was 
$12.00 a month. 

Q. Who made those statements that you have 
just testified to? A. Mr. Hammond. 

@. I see. Was this at the meeting that they were 
made? Ade Yes; it was. 

Q. After that what did you do? 

A. Well, after that I went to the OPA. 

Q. And after that with reference to paving 
vour rent what did you do? 

A. Well, when I went there and they told me 
L was [73] paving over ceiline— 
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Q. No. Don’t state what they told you at that 
time, but just what did you do after you went to 
the OPA? 

A. I mailed him his rent, which was $12.00 a 
month. 

Q. To whom? A. Vo Mr. Hammond. 

@. And has that been true ever since? 

A. Yes; it has. 

Q. Was that true of last month, on the 16th of 
March—this month, I should say? 

A. I paid at that time until the 16th of March 
and I haven’t paid my March because I have a slip 
“Mary G. Davis’’ and I don’t know who to pay 
my rent to. 

Mr. Sinclair: J don’t see the purpose of this. 
What has that got to do with it, your Honor, rais- 
ing the rent? 

Mr. Hirst: We will skip that. 

(). Were vou ever present when Mrs. Berdie 
Mae White paid her rent? A. Yes; J was 

Q. Do you reeall at this time anv specific oe- 
easion on which time you were present? 

A. I was present, I think it was February, 
1947. 

Q. February in 1947? A. . think it Wag. 

Q. What happened at that time? [74] 

A. Well, | seen her pay Mr. Hall. 

©. What? A. $40.00. 

Q. How was it paid, in eash or check or what? 

A. Cash. 

Q. Did Mrs. White get 2 receipt for it? 
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A. Well, I didn’t see her with any after she 


paid it. 
Q. You actually saw the money change hands, 
did you? Ae Tsure, did. 


Mer Hirst: That is all. 

Cross Examination 
By My. Sinclair: 

Q. Mrs. Davis, you say you saw Mrs. White 
pay Mr. Hammond some money ? 

A. Yes; I did. 

@. What date was that, rgain? 

A. I didn’t say the date. The month of Febru- 
ary, 1947. 

Mr. Hirst: That is Mr. Hall she is talking 
about. 

Mr. Sinclair: Mr. Hall. £ beg your pardon. I 
thought you mentioned Mr. Hammond. I will with- 
draw that question. 

@. Mrs. Davis, those notations that were made 
here, how much did you give Mr. Hammond each 
time that you paid that money? A. $40.00. 

Q. I see. Can you explain why on these nota- 
tions [75] ‘*$40.00’’ is on the receipt and on here 
it is not, or vice versa? 

A. Mr. Hammond say he doesn’t give receipts. 

@. I see. 

A. He said when he wrote that ‘‘$40.00’’. 

®. In other words, your testimony is that he 
made this out and appended his initials to it? 

A. He did that. 

Mr. Sinclair: No further cuestions, vour Honer. 
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Mr. Downing: No further questions. 

Mr. Johnson: I would just like one or two 
questions, 1f your Honor please. 

Cross Examination 
By Mr. Johnson: 

Q. Mrs. Davis, in referring to this document. 
Exhibit No. 8, can you tell us the first or will that 
refresh your memory as to the first time that you 
paid rent to Mr. Hall? 

A. March the 16 in 1946. 

Q@. And you paid rent to him then through 
what month? 

A. He skipped two months, April and May to 
June. 

Q@. Who did vou pay that to in April and May? 

A. Mr. Hammond. 

@. That was in 1946? 

A. Yes. It was from Jane oh I pays Mr. Hall 
$40.00 a month. [76] 

@. And when did you make your last payment 
to Mix. Hall? A. July, $40.00, in 1947. 

Q. That is July of 1947? A. Yes. 

@. How did vou happen to start paying yvour 
rent to Mr. Hall? 

A. Ma. Hammond came up and said he did not 
have the time to pick the rent up; and he says 
‘‘for you all to pay Mr. Hail from now on.”’ 

Q. This meeting that you referred to was Mr. 
Hall present at that meeting? 

A. No; he was not. 

Q. Did you have any discussion with Mr. Hall 
about the raisine of the rent? 
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A. No. He came up once and told me that Mr. 
Hammond said, after he paint the steps and put 
some cement downstairs at the bottom step and 
he put two cement steps down there, he said, ‘‘Mr. 
Hammond says everybody pay $15.00.’’ And I said, 
“@i5.00;’ Tie sad) ‘Ves.’ I sand; “‘I can’t pay 
$15.00.’’ He said, “‘ Well, that was my orders.’’ 


@. And you never did pay this extra 15? 

A. I sure didn’t. 

Mr. Downing: That 1s all. 

Mr. Sinclair: One further question. [77] 

@. The work of this cement construction, Mrs. 


Davis, was this done before vou moved in or after 
you moved in? A. What do you mean? 


@. I mean this painting and this substantial 
cement construction, the steps. and so forth? 


A. It was after I moved in, but the steps does- 
n’t connect on with my apartment because it is 
downstairs and J live upstairs. 


Q. In other words, they put a staircase or steps 
up to your place? 

A. Just put a step up on the hack. I don’t 
know who it was to. 


Mr. Hirst: Your Honor, there are a couple of 
questions that I intended going into on direct and 
T forgot to do that. J ask leave of the court at this 
time to ask the questions. 


The Court: All right. 
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Further Direct Examination 
By Mr. Hirst: 
Q. Mrs. Davis, have you ever seen Mr. Toobert 


before today ? A, Wes; 1 have. 
Q. Do you recall on how many occasions you 
have seen him? A. A couple of times. 


@. And on each time where did that take place? 

A. Well, I seen him downstairs. I didn’t have 
a conversation with him downstairs, but in Octo- 
ber in 1946. 

Mr. Downing: I can’t hear, please. 

A. In October, 1946 he came upstairs and he 
says, ‘“‘I am the owner and I want to look the 
place over. I am going to have some repair work 
done on it.”? And I says to him, to Mr. Toobert, ‘‘In 
the kitchen the back glass it broken out.’* And I 
said, ““My apartment is supposed to be furnished 
but it is unfurnished.’* And T said, ‘‘Which you 
know that we are paying $40.00 a month.’’ He said, 
“Well, I can’t do anvthing about that,’’ be said, 
‘put 1f von want to buy the property,’’ he say, 
“Twill give vou a nice bargain on it.”’ 

Q. Is that the gist of the conversation as you 
recall it at this time? 

A. Sure. I think he gave me his address at 
1417, I think it is, Kelman Avenue and he gave 
me his name. 

@. Kelman, K-e-l-m-a-n? 

A. And he told me if 1 wanted to buy the 
property to see him at that address. 

Ma. Aizst: Plat is all. 
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Mr. Downing: No questions. 
Mr. Hirst: Mrs. Felder, please. [79] 


LEANA FELDER, 


called as a witness by the plaintiff, being first 
sworn, was examined and testified as follows: 

The Clerk: Will you state your name? 

The Witness: Leana Felder. 


Direct Examination 
By Mr. Hirst: 


Q. Mrs. Felder, where do you live? 

A. 4603 Staunton. 

Q. Do you know Mrs. Ethel Davis, the woman 

who was just on the stand ? A, Yes; I do. 

Q. Are you any relation to her? A. No. 

(). Were you ever present on any occasion 
where Mrs. Davis paid her rent for the premises 
that she occupies on 15th Street? 

A. Yes; I was. 

Q. Do you recall specifically any occasion at 
which you were present ? 

A. In 1946, in January, on the 16th, when she 
first paid Jack Hammond, I was there then. 

Q. You were there then. Did you see her ac- 
tually pay the money to Mr. Hammond? 

A. Yes; I did. I saw her count out the $40.00 
to him. [80] 
Who else was present, do you recall ? 
Just she and I and Jack Hammond. 
Where did that transaction take place? 
424 Kast 15th Street. 


o> > 
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Q. At her place? a. Yessir. 

Q. Have you seen her pay it on any other oc- 
casion ? 

A. Wes; 1 did. [saw het pay Mr. Hall. 

Q. Mr. Hall on other occasions. Do you remem- 
ber at this time any particular transaction ? 

A. It was in April, in 1947, on the 16th. 

Q@. Where did that take place? 

A. At her house, 424 East 15th Street. 

Q. How much did Mrs. Davis pay Mr. Hall at 
that time? A. $40.00. 

Q. Was that in cash also? RY Yes: 

Mr. Hirst: That will be all, your Honor. 

Mr. Sinclair: No questions. 

Mr. Johnson: No questions. 

Mr. Hirst: At this time, your Honor, I wish to 
call Mr. Hammond as an adverse witness, your 
Honor. 

The Court: All right; take the stand. [81] 


JACK C. HAMMOND, 


one of the defendants herein, called as an adverse 
witness by the plaintiff, being first sworn, was ex- 
amined and testified as follows: 

The Clerk: Wiauill you state your name? 

The Witness: Jack C. Hammond. 


Direct Examination 
By Mr. Hirst: 


Q. Mr. Hammond, you have heard the testimony 
of the various witnesses that preceded you on the 
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stand to the effect that they paid you rent on a 
number of occasions. After they paid you the rent 
what did you do with it? 

A. Well, I took $18.00 of it and gave it to Mx. 
Toobert each month, and the other $22.00 I put it 
aside until I had gotten enough to fix up those 
houses that wasn’t in no living condition when I 
taken them over from Mr. Toobert. 

The Court: I can’t understand. Speak louder, 
please. 

A. Yes, sir. I taken the $18.00 of the money that 
they gave me and paid Mr. Toobert. 

The Court: Mr. Toobert? 

The Witness: Yes, sir. And the other $22.00, L 
put it in those places to fix them up to live in. They 
wasn’t in no condition to live in. They was con- 
demned. And I told them, each, before they went 
in there that the property was not suitable for liv- 
ing, which it wasn’t. So Mrs. Coleman, the first 
one asked me for the house, I told her as soon as 
[82] I got them in condition for living I would let 
her have one. So I couldn’t seem to get enough 
money to do it, so I asked Mrs. Coleman if she 
would pay $18.00 for the rent and pay $22.00 a 
month, each month, more to get a repair of the 
house. She agreed to it. So I gave her not rent re- 
ceipts, but I did give her a receipt to let them 
know they were paying $18.00 for the rent and 
$22.00 for fixing up the house. 

So each one that came along and asked me for 
a place to stay, they all agreed to it that they were 
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willing to pay $40.00, which was $18.00 for the rent 
and $22.00 for the repair to get those houses in 
order to live in. So I did, and after they was in 
there a while, then I got enough to start fixing 
them, of which I have all the bills here where I 
did the work on the houses and got them in living 
condition. 

After they got in living condition, then I told 
them then to don’t pay any more than the $18.00 
because they already had enough money paid on the 
place to get them fixed up. So they then paid $18.00 
after that. That was during the month of August, 
last year, but wasn’t nobody in the places. I notice 
that this said ‘‘October’’, but there wasn’t nobody 
there in October. The first person moved in there 
was Mrs. Coleman. She stated right at the time she 
went in there. She went in there in December. So 
in this case after December, then they all moved 
in and in order to straighten themselves out with 
the houses they did pay $22.00 more to [83] make 
the $40.00. So after that I furnished them all gas 
and hght and water and furniture, and I have all 
the bills to prove where I did it. In place of the 
houses making me any money they got me in plenty 
of debt because I am not even finished paying for 
the work that was done on the houses. I put down 
concrete porches, concrete steps, plumbing and re- 
pairing all over the whole house, windows, screen, 
everything, because the houses didn’t have none of 
them in them. Sinee that they broken them out 
again. I didn’t never try fixing them any more be- 
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cause they just continue getting me in debt here, 
and I have bills here that I never have paid yet. 

So I just told Mr. Toobert I would give the 
houses up because it is too much. I have a light 
and gas bill now that I have to pay, that has got 
my name on it. J haven’t even paid that yet. I 
don’t even have the money to pay them with. So 
therefore I just gave the whole business up in 
October. 

The Court: Were you renting these apartments 
to these different people here yourself? 

The Witness: Yes, sir. 

The Court: You were renting them yourself? 

The Witness: Yes, sir. 

The Court: What did the other defendant have 
to do with it? 

The Witness: Owner. Who? 

The Court: Mr. Toobert. [84] 

The Witness: ‘Toobert, yes; he is the owner. I 
don’t know, frankly speaking, if he is or not. I was 
renting from him. 

The Court: You were renting from him and 
renting to these others, is that it? 

The Witness: Yes. First, Mr. Toobert decided 
to sell me the place. 

The Court: After that you rented, you said, to 
these other people? 

The Witness: Yes, sir. 

The Court: Did you spend all of that $22.00 a 
month, as you say, every bit of it on improving 
these places? 
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The Witness: And more than that, because I am 
in debt now with it. All of that and more. I have 
had the plumber go over there twice and unstop 
the sink upstairs. I just ran out of money for the 
plumbers going up there. All of it went into it and 
more of my money. I even owe people money now 
what I borrowed from them to keep the places go- 
ing. I even stopped from going to church because 
of it. 

The Court: You didn’t want to be stopped from 
going to church? 

The Witness: I turned around several times be- 
cause I was in anger on my way to church, to leave 
the house all messed up. The mess all run over out 
the hall, downstairs, in Mr. Hall’s apartment. [85] 

The Court: Is that before you went to church? 

The Witness: Yes. I went back home. I didn’t 
have no courage going to church. 

The Court: You went back after without going 
to church ? 

The Witness: I couldn’t go there that Sunday 
after I saw that mess all over the house. 

The Court: You couldn’t go to church? 

The Witness: No, sir; because I wouldn’t feel 
right inside. 

Q. (By Mr. Hirst): You say you turned over 
the $18.00 for each of these rentals to Mr. Toobert 
each month ? A. Yes. 

@. Was that the rentals you were turning over? 
Did you understand that to be rentals ?% 

A. That was the rent he charged me for it. 
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@. You were renting the entire premises from 
Mr. Toobert, were you, for your own use? 

A. Yes, sir. I was renting the big house first 
because IL had an evicition to move and I didn’t 
have no place to go. So after I took the big house 
I didn’t move in it because we couldn’t live in it. 
So I just put a club in there and then after the club 
I just rented it out to Mr. Hall and Mr. Hall 
started collecting the rent in February, 1946. 

Q. He collected the rents for you, is that right? 

A. Yes. [86] 

Q. He turned the $40.00 over to you each time? 

A. Yes. 

Q. How did you happen to determine to charge 
$18.00 each for these apartments ? 

A. Well, I just told them that that was the 
rent. 

Q. Did you check with the OPA first? 

m, <A did. 

@. Did you know that the rent on the apart- 
ment for the second floor rear at 424 East 15th 
Street was $12.00 a month? 

A. I knew about all of them but the downstairs 
at 424. 

Q. but you charged 18 instead of 12 for that 
upper rear of 424, is that right? 

A. That is right: I was collecting 12 for the 
rent and— 

Q. Do you have— 

The Court: Wait until he gets through. What 
did you say you were doing, collecting the 12 for 
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what? The Witness: For the rent. 
The Court: And the rest of it for what? 
Lhe Witness: For the fixing up of the place. 
The Court: For improvements ? 
The Witness: And the light and gas and water 
and so forth, furniture, I had all that to pay. 
Mr. Hirst: Just a moment. [87] 
Q. Did you go to the OPA before you started 


to rent these places? A. JI did. 
Q. Did you inspect the OPA rent registration 
statements ? A. JI did. 


Q. ‘These are the ones you inspected ? 

A. Yes, sit. 

Q. I will call your attention to the fact that 
on each of these statements it states in item No. 2 
‘services’? to be furnished. 

You have already seen these, counsel. 

Mr. Sinclair: Yes. I want to say, your Honor, 
that it is subject to our same objection that this 
is not properly before the court as the maximum 
rent for those premises. 

The Court: Overruled. 

Q. By Mr. Hirst: I eall your attention to the 
fact that on each of these registration statements 
—I] had better use the exhibits that are already in 
evidence—under the heading ‘‘Services’’ where it 
refers to interior and exterior repairs at the very 
bottom of the column on the right-hand side of the 
statement, it asks for the owner to “‘cheek the 
equipment and services included in the rent on 
March 1, 1942 or the most recent date you entered 
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in Section C.’’ Now, did yuu note that? You said 
you inspected it. A “NO; mot that. '(88] 

Q. Did you not inspect that part? 

A. No; I didn’t inspect what the rent for— 

(). These were shown to you, were they not? 

A. Just what they were rented for. 

Q. ‘The whole statement was shown to you. You 
were given a chance to look at it, were you not? 

A. Well, that is on there with the rent. 

Q. In other words, you did not bother to check 
that part of it as to whether you had the obliga- 
tion to furnish the services cr not? 

A. No; L.did not 1 did net. 

Q. When you were renting these places how 
much money did you turn over to Mr. Toobert in 
the aggregate? Did you turn it over depending on 
how much you took in or did you turn over a flat 
sum every month? 

A. A flat sum every month. 

Q. How much was that? 

A. When I first taken that, I turned over 
$150.00 to him every month for one year. 

(. You have been collecting the rent on these 
places yight up to last month, have you not? 

m No, sif; 1 havent. 

My. Sinclair: Objection to that, your Honor. 
The issue— 

The Court: He says, ‘‘no.”’ 

Mr. Hirst: That will be all, your Honor. [89] 
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Cross Examination 
By Mr. Sinclair: 


Q. Mr. Hammond, do you have any receipts or 
bills indicating what payments you made for this 
reconstruction business ? 

A. Yes; I have some of them. 

®. I first want to ask you this: When Mrs. 
Coleman moved in there, prior to the tne she 
moved in did you have any agreemen* with her as 
to whether she would pay for this separate work 
to be done? A. I did. 

Q. Prior to the time that Mr. Jeffery Gassaway 
moved in did you have any agreement with him 
that he would pay for this separate work to be 


done ? A. All of them. 
Q@. Would your answer he ‘‘yes’’ if I asked 
you that for Mis. Pearl Hildreth ? A. Yes. 


@. And Mrs. Ida Mae Patrick? 

A. Not Mrs. Pearl Hildreth. I didn’t even rent 
to her. I rented to Mr. Gassaway. 

Q. How about Mrs. Berdie Mae White? 

A. Yes. 

Q. And Mrs. Ethel Davis? A. You [90] 

@. Is it your testimony that this agreement was 
a separaate agreement as far as this reconstruc- 
tion ? 

A. I wrote it down in each one in this book. 

Q. In other words, this money that they did 
pay you, part of it was for rent and part of it 
was for this separate agreement? 

eo Yeouwr [OU] 


Tighe EL. Woods ie 
(Testimony of Jack C. Hammond.) 


Cross Examination 
By Mr. Downing: 


Q. The rent registration statements, Mr. Hain- 
mond, which have been shown: to you a little while 
ago relate to 422, 42214, 42234, 424 second floor 
rear, and 424 second floor [94] front at East 15th 
Street, just those five units. Now, the premises 
there include other living units besides these five, 


do they not? De No! 
@. Is there a 422142 A. Yes. 
). All right; there is? A. Yes. 


@. And there is a ground story or first floor of 
the house known as 424, is there not? 

A. Well, just the one you mentioned; yes, sir. 

Q. Yes. And there are on the second story of 
424 three separate units which you will rent to 
three separate tenants, are there not? 

A. On the second floor only two. 

Q. There are only two? A iateiseall. 

Q. Then the ground floor consists of the prem- 
ises in which you live, is that correct ? 

Aa Yes; sit’. 

(). And vou also maintain this club there, is 
that correct ? 

A. ‘That is what it was, a club. 

@. How many rooms on this ground floor of 
424? A. Five. [95] 

Q. Is that all? Well, there is a five-room unit 
on the ground floor, and then there is a separate 
house, 422154, which is not invelved here in any 
overcharges ? & That is right, 
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@. The amount which you paid to Mr. Toobert 
was originally $150.00 a month, is that right? 

A. For the first 12 months. 

Q. And you and he had certain oral negotia- 
tions concerning that property before you took it 
over, didn’t you? A. Right. 

Q. What? A. That is right. 

Q. And it was tentatively agreed that he would 
sell it to you and you would buy it from him for 
a total price of $17,500, is that mght? 

A. That is right. 

@. And these payments which you made to him 
were originally made in pursuance of that agree- 
ment to buy and sell, is that right? 

A. That is meght. 

Q. Your wife is named Octavia Hammond? 

A. At that time, yes, sir. 

The Court: When you rented these rooms to 
these different people that testified here were they 
to pay all their own gas and light themselves, out- 
side of the rent? [96] 

The Witness: No, sir; I paid for that. 

The Court: They just paid for the use of the 
place, and then were they to pay independent of 
that for gas or light, electric light, or did they pay 
it themselves? 

The Witness: In 422 and 42214 and 42234 paid 
their gas and light, but T paid the water, and 424 
upper and top and ground floor IT paid the gas, 
light and water. 

The Court: Was that included im the rent or was 


that separate ? 
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The Witness: That was included in the rent. 

The Court: All right. What were they to pay, 
then, if anything, beyond the rent? 

The Witness: All they was paying was the 
$18.00 for the rental, and the $22.00, as I say, went 
for that repair work. 

The Court: JI am speaking of this light and gas. 
Were they to pay that in the rent they paid you, 
or were you to pay it out of this rent? 

The Witness: Yes; I paid it myself. 

The Court: I mean was that your understanding 
with them that you would take care of that? 

The Witness: Yes, sir. 

The Court: You said next door about certain 
payment of gas and lights that you paid? 

The Witness: Yes, sir. [97] 

The Court: How much of it was included in the 
monthly rent that they were to pay? 

The Witness: Yes, sir. 

The Court: What did you pay in addition to 
this monthly rental, then? What did you do with 
that? 

The Witness: I fixed the house. 

The Court: That was not included in the rent, 
as you understand it. What was it? What did you 
do for this extra charge you were making? 

A. Well, I paid the gas, light, water and every- 
thing for the houses. Besides that, I taken the re- 
sponsibility on myself and got enough material, 
which was sand, cement, and so forth, to make con- 
erete steps, concrete porches all around the entire 
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houses, and rat-proofing, which is why the Board of 
Health condemned it, and screened all around the 
houses. And then we put in new windows, new 
screens in the houses, such as walls and then paint 
them, and then we had the rubbish man to move 
out a whole yard, which ran to $200 just to clean 
the tin cans and things up around the houses. And 
it was mostly condemned because I didn’t have an 
incinerator and the inspector made me buy new 
incinerators, and so forth. I bought one and they 
said it was not enough and I had to buy two of the 
ineinerators to burn trash. The windows were all 
out. I put in new windows in all the houses. 

The Court: Can anybody live in there? [98] 

The Witness: Oh, yes; they can live in there 
now. The Board of Health okayed it. But I told 
them before, the condition they were in, I couldn’t 
rent them unless they come under that agreement. 
And they say they will agree to do that. Then after 
they moved in there I did that. We was getting 
along fine and I used to go by there Sunday, as I 
say, to see how they were getting along. But they 
were stopping up the toilets all the time. 

The Court: You claim you had that agreement 
with them? 

The Witness: Yes, sir; they all agreed with it. 

The Court: Would you agree with them when 
they said it applied otherwise? They said it only 
included rent. 

The Witness: They was probably trying to get 
something, but I am sure if they would tell the 
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truth, I am sure they would tell that the agreement 
was made up like that, because that was before the 
houses was repaired. I even repaired them before 
they even moved in there, and they moved in there 
with that understanding, because I made them all 
out a contract of paper and put in their books to 
that effect. I don’t see why they didn’t bring the 
books down. They tore out several. They wouldn’t 
bring the whole book down because they know that 
is in the book. 

The Court: Speaking of the book, did you make 
those entires in the book or did they? [99] 

A. I made the contract in the book and give 
them each a book, but they tore out the pages. 

The Court: Didn’t you keep a copy of the con- 
tract ? The Witness: No, sir. 

The Court: You just turned it over to them? 

The Witness: Yes, sir. Mr. Kelly, the plumber, 
he charged me $40.00 every two weeks or so to go 
up and take this Kotex out of the toilet. 

The Court: You were to keep up the place m 
good condition, the windows and all that? 

The Witness: Yes. After they took possession 
I was to keep it up, but I had it understood it had 
to be in condition to rent. That is the reason I made 
out the contract to them, because it wasn’t in condi- 
tion in the first place to rent. 

Mr. Sinclair: Shall I proceed, your Honor? 

The Court: Yes. 

Q. By Mr. Sinclair: So for about a year you 
paid Mr. Toobert $150.00 each month? 
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A. Yes; gig 

Q. And then that sum was reduced by oral 
agreement between you and Toobert, was that 
right ? A. Pardon? 

Q. Then you and Toobert agreed that instead of 
$150.00 you should only pay $125.00, is that right? 

A. That is right. [100] 

Q. And at or prior to that time you had told him 
that you did not wish to continue with your plans 
to purchase the property, is that mght? 

A. That is right. 

@. And thereafter you paid him $125.00 each 
month ? A. Yes,sir; that is mei, 

Q. How long did that continue? 

A. That continued up until—that continued up 
until entirely taken out of my care. 

@. You do not remember the last time you made 
the payment to Mr. Toobert? 

A. About a month ago. 

Q. What? 

A. <A month ago. The last payment I made to 
him was in February. 

Q@. You had never rendered any statement to 
him of the various rents you collected, did you? 

x Noo dary 

Q. You did not. And you never rendered any 
statement to him of the various items of disburse- 
ment you had made about or in connection with the 
premises, did you? A. Nopear. 

@. You did not do that at all? &. No, SP. 

Q. And you signed up for the water service. 
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A. I did. 

Q@. And the water was in your name? 
A. Yes, sir. 

@. And the bills came to you? 

A. Yes, sir. 

@. And you paid the water bills? 

A. Yes, sir. 


Nie Simglaar: That iseall, Your Elonor at this 
time in behalf of— 

My. Hirst: I would like to ask one question, 
your Honor. 

The Court: Are you through questioning this 
witness ? 

My. Sinclair: Well, yes, your Honor. 

Mr. Johnson: No questions. 

The Court: Very well. Let us get through with 
this witness. 


Cross Examination 
By Mr. Hirst: 
@. Are you still paying to Mr. Toobert $125.00 


a month? 
A. No; I don’t have any more to do with it. 
@. What happened last month? You paid up 


last month, you say? A. Yes; I did. 
Q. What did you do, turn it back to Mr. Too- 
bert, the house? Ae Ves; I did. [102] 


Q. As far as you know Mr. Toobert owns the 
house now, does he? 

A. I didn’t own it at first. 

Q. You were buying it from him? 
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A. That is what he said. I never did get no 
written contract to it. 

Q. No written agreement of any kind that you 


were purchasing it? A. No. 
Q. And you never checked to see if Mr. Too- 
bert was the owner or not? A. No; I didn’t. 


Q. You were just buying it— 

Mr. Sinclair: If your Honor please, that is 
argumentative. The fact is under California law 
these parties were perfectly free to enter into an 
oral agreement for its purchase. There has been 
no testimony that he bought the property from Mr. 
Toobert, so I think it is immaterial, in fact, that 
counsel is alleging that there was this oral agiee- 
ment. It is already testified— 

The Court: In whose name does the legal title 
to this property stand ? 

Mr. Downing: I will stipulate— 

The Court: You own the property ? 

Mr. Downing: —it did stand from June, 1945 
until [103] September, 1947 in the names of Ewell 
Toobert and Marcella Toobert. 

The Court: Then what became of it? 

Mr. Downing: In September, 1947 [well ‘Too- 
bert and Mareella Toobert sold and conveyed the 
property and since have had no further interest in 
it. 

The Court: ‘T’o whom’? 

Mr. Downing: I don’t know, offhand, your Hon- 
or. The Exeell Realty Corporation nominally. [ will 
state that I examined the county records during the 
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noon recess today and the records show those con- 
veyances. 

The Court: All right. [104] 

Mr. Downing: If the court please, on behalf 
of the defendant Toobert I should like at this time 
to move for a dismissal under Rule 41, on the 
eround that the evidence is insufficient to establish 
any hahbility on his part in this; that there is no 
evidence from which an inference or reasonable 
deduction may be drawn that he was the principal 
and that Hammond was the agent. 

The only evidence before this court indicates but 
to the contrary. Hammond collected the rent in 
and of his own right, and that he was either a ven- 
dee or a tenant of the defendant Toobert. I want 
to be very brief. 

A second point is this: Counsel has denominated 
this action as different than a straight action for a 
money judgment based upon a receipt of overpay- 
ment of rent, but he calls it an equitable action for 
restitution. 

Bearing that in mind, then, and bearing in mind 
the language of the Fifth Circuit in the case Gor- 
don v. Randolph, decided January 20, 1948, which 
reads: 


‘Plaintiff asks for an order of restitution 
which, if granted, would be in its nature a man- 
datory injunction. It would resemble an order 
in bankruptey to turn over property of a bank- 
rupt to his trustee.’’ 


In other words, 1¢ 1s in the nature of an action 
where there is a specific res or a specific thing or at 
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jeast a [111] specific amount of money in which the 
defendant has been unjustly enriched and which 
equity requires him to contribute to the plaintiff 
who has been unjustly deprived of it. 

Now, the only evidence in this case shows noth- 
ine of that sort as to the defendant Toobert. We 
do not have before us ceiling rentals, maximum 
rentals as to the entire premises here involved. We 
have the maximum rental of five units. There are 
two further units as to which there is no evidence 
as to whether or not there was any maximum rent 
—not all premises require it—and that was what 
that maximum rent was. The only evidence is that 
Toobert received $150.00 a month for about one 
vear, thereafter about $125.00 a month. There is 
no evidence that the money received by Toobert in 
the sum, first, of $150.00, then later, in the sum 
of $125.00 exceeded at all the maximum rentals on 
the premises. 

The Court: What is that regulation referring to 
lessees or purchasers from the owners of property 
that is being rented ? 

Mr. Hirst: The lease with option to buy, vour 
Honor? 

vee (Court: Yes: 

Mr. Hirst: I will read from the pertinent part, 
vour Honor, of Section 2, subdivision (¢), headed 
“Lease with Option to Buy,’’ and I will read from 
the last lone sentence in the paragraph. It says: 


“Where a lease of housing accommodations 
has been entered into on or after the effective 
date of [112] the regulation (or on or after Oc- 
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tober 20, 1942 where the effective date of the 
regwation is prior to that date) and the tenant 
as part of such lease or in connection there- 
with has been granted an option to buy the hous- 
ing accommodations which are the subject of 
the lease, a landlord, prior to the exercise by 
the tenant of the option to buy, shall not de- 
mand or receive payment in excess of the maxi- 
mum rent, whether or not such lease allocates 
some portion or portions of the periodic pay- 
ments therein provided as payments on or after 
the option to buy.”’ 


That is the section your Honor refers to. 

The Court: What does your evidence show about 
the amount that he has received? 

Mr. Hirst: J must admit, your Honor— 

The Court: Of course, vou have not introduced 
any evidence, only the witnesses, as to who owned 
this property, Toobert, and that on that basis that 
he had a lease there. 

Mr. Hirst: The only evidence we have submit- 
ted, your Honor, in addition to that, is the testi- 
mony of various of these tenants. 

The Court: Of course, the lessee and the owner 
had knowledge of these rent payments. 

Mr. Hirst: He actually had conducted himself 
on the premises as an owner would do. In other 
words, he showed [113] interest in damage to the 
property and inspected the property; he made 
promise of certain repairs, which would be strictlv 
within the realm of the operation of an owner, 
especially an owner, to keep 1t up in repair. 
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The Court: I will overrule that motion at the 
present time and let the evidence develop and sev 
just what it develops with regard to the situation 
between Hammond and the owner. So you may 
proceed. 

The Clerk: Motion denied now, your Honor? 

The Court: Yes; denied now. 


JACK C. HAMMOND, 


a defendant herein, having been previously sworn, 
recalled as a witness in his own behalf, testified 
as follows: 


Direct Examination 
3v Ma. Sinclair: 


(. Now, Mr. Hammond, with reference to this 
agreement that you testified to on cross examina- 
tion, will vou tell us what you did in pursuance 
of that? I might save time by telling you to limit 
vour testimony, not to services like hight, and so 
forth, but as far as this agreement to construct. 
remodel, and so forth, and tell the court what vou 
have actually done or caused to have done. 

A. Well, first, I installed windows. 

The Court: You are speaking about an agree- 
ment with the tenants? [114] 

Mi. Sinclair: Yes, your Honor. 

The Court: All tight; go ahead. 

The Witness: Agreement with the tenants that 
thev saw the condition of the houses. 

QO. By Mr. Sinclair: Was the house fit for hahi- 


tation ? 
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A. No; it was not. That was the condition and 
then they wanted to live in them. 

Q. Tell us what was done, Mr. Hammond. You 
have already been over the agreement. Now just 
tell us what was done in pursuance of that agree- 
ment. 

A. First, I installed window panes, next, 
screened the windows, next, a porch, put a new 
porch on it because the porches were all broken 
down and several of them you could not even get in 
the house on account of the porch was too far down 
on the ground. So I put new cement porches, new 
cement steps in all of the courts. All of them had 
the same. 

Q. Do T understand vou completely tore out the 
old porch ? A. Had to tear it out. 

@. You tore it out? 

A. Old lumber. Yes; they were rotting down. 

Q. It required substantial alterations, did 1t? 

A. Yes. 

Mr. Hirst: That calls for a conclusion, vour 
Honor. 

A. Yes; it did. And that was solid concrete 
porch [115] and solid concrete steps. And the 
hehts, the wiring, and the doors and windows, and 
the rubbish around under the houses and in the 
yard. The ineinerators and bathtubs and toilets. 
Tn other words, new plumbing in altogether in the 
entire house. Of course, I didn’t have enough 
money to do that. 

Mr. Sinclair: Just a moment now. 
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Q. With relation to Mrs. White or Mrs. Davis, 
the one that had the upstairs, she testified that you 
put stairs or something. A. Wess I did 

Q. What about that; did you just repair the 
stairs that were there or what did you do? 

A. I repaired the stairs and put concrete steps 
at the bottom of the stairs. 

@. Mz. Hammond, what amount or what price 
did you pay for this material, do you know? Do 
vou have any receipts or have you an estimation ? 

A. Yes; I havea few. Yes; I estimate $1,150.85. 

©. What does that represent? 

A. That represents just the concrete porch steps. 

®. Is that the labor or just the materials that 
vou bought for that? 

A. Tam not counting my labor. 

@. That is just the minimum? [116] 

A. [I am not counting the labor . 1 Paid ahe 
other fellows for my help. 

@. As a matter of fact, Mr. Hammond, did vou 
do some of that work vourself? 

A. Gh didn maysela. 

@. Are you a contractor and so forth ? 

A. Yes, sir; yes, sir. And, of course, I paid the 
help a dollar an hour. Three boys helped me. 

Q. Mr. Hammond, did you contract for any ad- 
ditional services for your tenants? First, I will 
ask vou this: Were you obliged by this previous 
rent regulation to perform any services about the 
house as far as vour labor is concerned 2 

A. No; I wee mec. 


Tighe LH. Woods 127 


(Testunony of Jack C. Hammond.) 

Q. Were you required to do any cleaning? 

Mr. Hirst: Your Honor, that calls for a conclu- 
sion and conjecture. It calls for a conelusion, but 
the registration itself is the best evidence of it. 

The Court: I understand it. 

Mr. Sinclair: I ask him to look at it, then, your 
Honor. 

The Court: The regulation is the best evidence 
on that, unless he was notified or had some transac- 
tion otherwise with the regulation people. 

Mr. Sinclair: All right. 

Q. Now, Mr. Hammond, did you have any sepa- 
rate agreement to perform any extra or excess serv- 
ices or something [117] with the tenants? 

A. No. 

@. I believe you testified, if the reporter will 
bear it out, that you did something under the house 
or something. 

A. Yes. I put down some four-inch soil pipes 
under the house. 

@. And the other pipes have been merely re- 
paired, or did you replace them only? 

A. I had to replace four that were busted. 

Q. Just one last question, Mr. Hammond. Let me 
see if I understand vour testimony. ‘lhe houses 
were not inhabitable before you had this agreement 
with the tenants, is that correct? A. Yes, sir. 

@. In other words, to get a place to live they 
agreed to pay you this money to rehabilitate the 
premises, 1s that correct? A. Yes. 

@. Is that the testimony you are wishing this 
court to understand ? A. Yes, sir. 
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Q. Is that substantially what was done? 
A. Yeswsir: 
Q. That you merely paid out the money for 


those things? A. Yes, sir. [108] 
@. Was that work done in pursuance of that 
agreement ? ie Weseeir 


Mr. Sinclair: That is all. 
Cross Examination 
By Mr. Hirst: 


@. You state that all these premises at the time 
that the different tenants rented them were not fit 
for habitation ? A. No, sir; they was not. 

@. You didn’t do anything ahead of time to put 
them in a condition to be inhabited, is that right? 

4... Moprsir; 1 didn’t. 

@. They moved in and then you did this work 
afterwards? A. Yes, sir. 

(). You state that on each case with reference to 
all those tenants that testified, that you had a pre- 
vious understanding that everything over $18.00 
was to help you improve the property so they could 
live there, even though they were already living 
there? A. Yes, sir. 

Mv. Hirst: That 1s all. 

Mr. Sinclair: That is all, your Honor; no fur- 
ther questions. 

The Court: You are excused. 

Mr. Sinclair: Just one more thing, your Honoyv. 
T don’t know whether the court wants those files, 
ete, in evidence. [119] TI thought perhaps counsel 
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would efoss "examine on that, Do you think it 
proper at this time to introduce the receipts and 
bills ? 

The Court: That is for you to decide. You are 
trying the case. 

Mr. Sinclair: I don’t want to needlessly waste 
the time. Well, that is all right, your Honor. 

Mr. Downing: Will you take the stand, Mr. 
Toobert? Oh, excuse me. Do you have any fur- 
ther testimony ? 

Mr. Sinclair: No. 


EWELL TOOBERT, 


a defendant herein, called as a witness in his own 
behalf, being first sworn, was examined and testi- 
fied as follows: 


The Clerk: Wiuill you state your name? 
The Witness: Ewell Toobert. 


Direct Examination 
By Mr. Downing: 


@. Mr. Toobert, vou are one of the defendant: 
in this case? A. Yes, sir. 
Q. You own the premises referred to in this 


testimony here as 422-424 East 15th Street, Los 


Angeles, California ? A. Yes, sir. 
Q. Did you buy that property, that is, vou to- 
gether with vour wife? [120] A. Yes, sir. 


@. And when did you buy it? 
A. It was recorded on the second day of June, 
1945, 
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@. And thereafter did you have any conversa- 
tion with Jack Hammond? 

A. After that, in about a month later, I believe 
it was in July sometime, I got in contact with Mr. 
Hammond and I told him I will sell him the prop- 
erty for $17,500, no down payment, $150.00 a month. 
He came down and looked over the property. He 
saws, ‘‘I will take it.”’ I says, ‘“‘Well, sive te 
$150.00.’’ He says, ‘‘I will give it to you 30 days 
later. I haven’t got it mght now.’’ Mr. Hammond 
will state that. From there on he paid me every 
month. Regardless, I didn’t have nothing to do 
with the collecting. J never knew what he collects. 

Q. That is all right. That is fine. 

A. About a year— 

Q@. Was anything said by Jack Hammond as to 
how he wanted the property to be taken, whether 
in his name or in his wife’s name? 

A. To be taken in the name of Octavia Ham- 
mond. 

Q. Octavia Hammond ? 

A. Octavia Hammond, and she was not here. 
She was in Texas. We drew up a contract but we 
never signed it, expecting her to come, and we 
dropped everything until about a year. [121] And 
then T told Mr. Hammond that I want him to pay 
this insurance. He says he is not going to go 
through with the deal, in a nice way. He says, ‘‘T 
will tell vou what I will do, Mr. Toobert, if vou 
want me to. I will pay you $125.00, which is the 
OPA ceilings, and T will colleet, myself, and T might 
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move in, myself. I will need a home, and then I 
have some relatives that are coming from 'l’exas. 
If I have a vacancy, I will be able to put them in.’’ 
This will be to his benefit. He never made any 
statement to me about expenses on the income from 
the house. J never knew anything about it. 

Did you ever ask him? 

I never asked him. 

It was not any of your business ? 

No. 

. And thereafter, for approximately one year, 
then, it was about $150.00 a month? 

A. That is right. 

Q. And thereafter you received $125.00? 

a. “$125 00a month. Phatis it exactly. 

@. Did he ever render any statements to vou 
covering receipts on that property ? 

A. No; nothing at all, because I had nothing to 
do with it. I had nothing to do with that. He paid 
me promptly. 

Q. Did he ever notify you of any vacancies? 

A. No, no; nothing at all. [122] 

Q. You did visit the premises occasionally, did 


OPore 


you not? A. I did,sir. 
Q. Do you recall an occasion when there was a 
small fire there? A. Yes, sir; I went there. 


Q. And there was insurance on that loss and it 
was adjusted, is that right? 

A. Adjusted, right. That is the only one time 
that the tenants knew that I am the owner. 

@. Did you ever pay the water bills for the 
premises ? A. No. 
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Q. Or any utilities bills? 

A. No, not even the first bill. 

Q. Did you ever sign up for the water or any 
other utilities ? 

A. No, sir. Evidenced by the water and power 
company, Mv name was never on there. 

@. How long did you continue to own the prop- 
erty, you and your wife? 

A. We had it since June the 2nd, 1945 until 
September the 5th, 1948. 

@. You mean 1948 or 1947? 

A. ’47, that is right. ’48 isn’t here. 1947. I am 
Soimry,. la,| 

M. And since that time you have had no interest 
in the property ? 

A. No. Since that time I have had no inter- 
ested whatever. IJ sold it to Realty Investment Cor- 
poration, which is of record September the 5th. 

@. Did you cause a fire insurance policy to be 
taken out on a portion of that property ? 

A. Yes, si. Then I had to waneel it. 

Q. Now, just a minute. I will direct your at- 
tention to this instrument, Milwaukee Mechanic’s 
Insurance Company policy No. D80549, issued Jan- 
uarvy 22, 1946. Was this policy produced here in 
court today and delivered to you and to me by the 
office emplovee of the mortgagee of this property? 

A. 3 Qs, Gat: 

Q. The mortgagee is R. EK. Allen? 

A. R&R. EB. Allen; that is right. 
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©. You do not have possession of this policy ? 

A. No. 

Q. Did this secretary turn it over? 

A. Yes; he turned it over to give him back. 

Mr. Downing: Now, if the court please, the only 
materiality of this is to show that the insured in- 
cludes Octavia Hammond under this policy. 

The Court: It is proper to show it to counsel. 

Mr. Downing: Yes; I did, I think, a while ago. 
Do vou want to see it again? The mortgagee would 
xe to have it returned. I wonder if I can read 
that portion into the record? 

The Comt: Yes; you may read that portion. 

Mi. Downing: The instrument I have already 
referred to reads: ‘“‘In consideration of the stipu- 
lation herein named and of the forty-five and fifty- 
ene hundredths dollars premium the Milwaukee 
Mechanie’s Insurance Company does insure Octa- 
via Hammond, Ewell Toobert and Marcella ‘oo- 
bert for the term of three years from the 22nd dav 
of January, 1946 at noon to the 22nd day of Janu- 
ary, 1949, at noon against all loss or damage by 
fire, except as hereinafter provided, to an amount 
not to exceed $7,000 of the following described prop- 
erty while located and contained as described herein 
and not elsewhere, to-wit: This policy covers the 
following described property located at 422, 4221,, 
42214, 42234, and 424 East 15th Street, Los Angeles, 
California.”’ 

That is the only material portion of it. Now, 
that is all. 
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Cross Examination 
By Mr. Hirst: 


@. When you first made arrangements with Mr. 
Hammond here to rent the whole premises or to 
purchase— 

#® Wes; I sold it; That as wight. [ies] 

@. —to purchase the premises on a payment of 
$150.00 per month— 

A. At $17,500, to pay $150.00 a month, no down 
payment. 

@. —did you, or did Mr. Hammond go with von, 
at all to the OPA office? A. No. 

Q. File any statement? 

A. No. I turned over, right as we agreed, I 
turned over the slips from the OPA. I says, ‘‘ Now, 
this is yours and take care of it.”’ 

Q. What slips are you referring to, Mr. Toobert ? 

A. Iam referring to the OPA registrations. 

Q. Copies of these registrations here ? 

A. Exactly, exactly. 

Q. I will let vou look at them again just to be 
sure. Are these the ones here? 

A. ‘These are the ones; yes, sir. 

Q. Did you state anything to Mr. Hammond in 
eonnection with the turning over of those docu- 
ments ? 

A. TJ turned them over. I says, ‘‘Here is the 
OPA registration slips and from now on it is 
yours.”’ 

Q. Did you go to the OPA office? & No. 
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Q. To find out if you were entitled to charge 
him $150.00 or not? [126] 

, No; Eidid not go. 

Mr. Downing: Just a minute. May I move to 
strike that answer out for the purpose of an ob- 
jection ? 

The Court: You may object. Proceed. 

Mr. Downing: The objection is made on the 
eround that the question assumes that the OPA 
had any right to impose any restriction upon the 
amount which he might charge upon the sale of 
the property; and further, upon the fact there isn’t 
any evidence here to indicate what the maximum 
rental was on all this property. 

The Court: Overruled. 

©. By Mr. Hirst: You state vou did not go? 

mm. No, sir. 

Q. Did vou send Mr. Hammond to find out if 
that amount was proper? 

A. No. Where there is no down payment paid, 
so this was the arrangement. 

Q. Every month that Mr. Hammond paid you 
that monev in what form did he pay it to you? 
Cash. 

He paid it to you in cash? 

That is right. 

Not by check or money order or anything 
else? A... No. 

Q. Did you give him any receipt for that money ? 

A. JT didn’t give him. We were just waiting 
until she will sign the contract, Mrs. Octavia. and 
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then we will draw it and I will give him aecknowledg- 
ment of the money that he paid then. JT have never 
missed a month. 

Q. That first arrangement was made in July of 
1945? A. 1945. 

©. But he was to buy it for $17,500, 197ttas 
right ? A. Sir? 

@. That first arrangement to purchase it was 
in July of 1945, is that correct? 

a. "Ties Tietit. 

Q. And the understanding was at that time that 
the name of the title holder would be Octavia Ham- 


mond ? &. Exactly. 

Q. And you were waiting for her to come out 
here from Texas ? A, Wet Ts eh. 

Q. And she didn’t come out from Texas, did 
she? A. I don’t think so. 

Q. You don’t think so? A. I don’t know. 


Q. But you continued to accept the $150.00 a 
month for a full vear from him? 

A. A full vear from him on account of that pur- 
chase priee. [128] 

Q. Without giving him any kind of a reseipt 
whatever for the money? 

*. No. I didnt. * Mo. 

(). Is that the way vou do business generally? 

A. That is not the way I do business, and [T 
didn’t give him no receipt. He didn’t ask me for 
no receipt and I didn’t give him no receipt. 

Q. Isn’t it a fact that you were operating this 
property yourself and that you put Mr. Hammond 
in there as agent? A. No. 
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Q. As he has admitted in his answer on file in 
this case? 

A. No. That cannot be because I didn‘t do it. 

@. You did not do it? 

m Noes And May Elamnvond)' will not say 
that because he will not— 

Q. After the year was up and you took $150.00 
a month from him— A. That is right. 

Q. —how much did you charge him after that 
first year? You charged him $125.00? 

A. $125.00. He told me this was the OPA ceil- 
ines and he will pay me $125.00. J agreed with 
that. 

. How many rental units are there there? [129 | 

A. Well, there is four houses at one place and 
then there is a five rooms and downstairs, and was 
a three-room apartment and two-room apartment 
and a single room, as far as I can recollect. 

Q. Do you recall, in addition to that visit that 
vou went to Mrs. Hildreth’s apartment after the 
fire and stated that you were the owner at that 
time— A. That is right. 

@. —do you recall of having gone out there on 
other occasions and making any similar statements ? 

A. No. Later I went with a prospective buyer. 
T also offered Mrs. Davis, in case she wants to buy 
it, T will give her a reasonable down payment. 

Q. Do you know when that was? Ay ae. 
©. You don’t remember when that was? 

No; I don’t remember. 
Was it in 1947 or 746? 
Must have been in 1947. 


oS 
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@. In 1947? fe, Tne i987. 

Q. What part of 1947? 

A. About the first part. 

@. Furst part of 1947? 

A. About the first part of 1947. [130] 

@. You were offering to Mrs. Davis? 

A. J cannot reeall exactly, but it was— 

(). Well, what is your best recollection ? 

A. It was—I cannot remember exactly, but I 
remember that I offered her. 

Q. Can you state whether or not it was in the 
month of October, 1946? 

A. October, 1946; it might have been. I don’t 
think so. No; it must have been later. 

@. And how much later than that? 

A. Iam quite sure that was in 747 but I wouldn’t 
swear to that. 

@. You were not sure what part of 1947? 

A. No; L am not sure, but I know that was in 


Q. Was it the first half of 1947? 

A. Oby*yes: | 

@. Are you sure of that? A. Surely. 

Q. Allright. At the time you talked to her you 
identified yourself as the owner; isn’t that a fact? 

A. That is right. 

@. And you told her that if she would like to 
buy the apartment she was in you would be glad 
to sell it to her? A. That is right. 

©. You left her an address where she could 
reach you? [131] A. That is correct. 
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@.  Isn’t it a fact that, at the same time, you 
were receiving $125.00 a month from Mr. Hammond 
pursuant to this oral arrangement for purchase ? 

A. No. The purchase was $150.00. 

Q. I am talking about the latter part of the 
time. 

A. ‘This $150.00 was on the purchase price. Then 
after he had said he was not going through with 
the deal, he said, ‘‘I will pay you, if you want me 
to IT will pay you $125.00. The only benefit I will 
have is I have some relatives coming in from T’exas 
and if I have a vacancy I can put them in it.”’ 

©. He cancelled the purchase agreement, did he? 

A. Exactly. 

Q. And from that time when you started receiv- 
ine $125.00 it was merely as a lease arrangement ? 

A. Merely as a lease. And he told me also that 
anv time you say I will give it up. 

Q. Do you have any financial interest whatever 
in the Excell Real Estate Corporation ? 

No, sir. 

Does vour wife have any interest in it? 

WO, Sir. 

Are you a director or officer? 

No, no, no; nothing at all. 

You did not know that these people were 
paving [132] $40.00 a month for apartments? 

A. No; I didn’t know. 

Mr. Downing. Just a minute. Objected to as 
immaterial. 

The Court: Overruled. He said he didn’t know. 


a ea 
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Q. By Mr. Hirst: You said you didn’t know? 

A. I didn’t know. 

@. You heard Mrs. Davis testify that she called 
your attention to that fact? 

A. I had nothing to do with it. If she ealled 
my attention, I had nothing to do with it; she had 
to talk to Mr. Hammond. I never received the 
rent. J never know what he was getting. I can 
swear to it. 

@. Did you talk to Mr. Hammond? 

A. What? 

Q. Did you talk to Mr. Hammond at all after 
he had talked to Mrs. Davis? 

A. Have I talked to him? JI don’t remember 
whether I did. I don’t remember. 

@. Did you ever have occasion that you talked 
with him as to whether or not he was complving 
with the OPA law in charging rents? 

A. No, no. I knew he was going to take care 
Ot lt 

Myr. Hirst: I think that is all, your Honor. 

My. Downing: ‘There is one further question. 

Redirect Examination 
By Mr. Downing: 

Q. Mr. Toobert, are you familiar with the 1n- 
stallation of certain conerete and cement work in 
the premises there? 

A. Jf I am familiar wath it? 

Q. Yes. A. Yes, sir. 

QO. About when was that work done? 

A. That work was done either in 746 or in the 
beginning of 747. 
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Q. After the work was done did you have any- 
thing to do with the paying for it? 

A. If I had nothing to do— 

Q. I asked you if you did have anything to do 
with paying for it? A. Yes, sir; I paid it. 

Q. You paid it? A. Yes, sir. 

Q. Do you know the amount of that? 

A. J paid it because at that time I applied for 
a bigger loan and they withhold a thousand dollars 
for me to do certain work. 

@. You mean the party from whom you were 
seeking to get a loan on the property required the 
work done ? A. R. E. Allen, the same one. 

@. And then you caused the work to be done 
and paid for it, is that it? 

A. Exactly. He has got that receipt for it. 

Mr. Downing: That is all. 


Recross Examination 
Bv Mr. Hirst: 

@. In other words, this work that Mr. Hammond 
has testified he did was done pursuant to your in- 
struction, wasn’t it, in order to comply with the 
requirements of this loan company ? 

A. I don’t know. 

Q. Well, that was the work which you are re- 
ferring to, the cement work which he did, ete.; that 
was the work which you paid for? 

A. ‘That was the work that I paid for. 

Q. ‘That was not the work that you paid for? 

A. That is the work that I paid for. 
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@. Was it done under your direction or did he 
do it? A. No; that was on the price agreed. 

Q. You agreed with Mr. Hammond that he was 
to do it, to be a certain given price? 

A. Toleht: 

Q. How much was that price? 

A. It was—I don’t recollect how much it was 
but it was over a thousand dollars. [135 ] 

Q. It was over a thousand dollars. You stated 
it was either the latter part of 746 or the first part 
of °47? A. Yes, sir. 

Q. How did you happen to negotiate for him 
to do the work? Did you go to him or did he come 


to you? A. Well, I went to him. 
Q. Just tell us what your arrangements were 
wath i A. * Iwent to him, 


Q. All right; what did you tell him? 

A. That I have to do this and this work. 

Q. What did vou tell him you had to do? Essen- 
tially, what was the principal work? 

A. Well, it had to be done. The foundation had 
to be made and porches had to be rebuilt. 

Q. That is the principal work? 

A. And put in some steps in the front and in 
the back. 

Q. What else did you tell him, as meaning what 
else did you tell him had to be done ? 

A. And then painted the houses outside with 
two coats of paint. 

Q. Did you ask him to do it or did he offer to 
do 1t? A. Offered to do it. 
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@. What did he offer to do it for? 

A. That is what I don’t remember, how much it 
mes. [| 136] 

Q. He did not offer to do it for nothing, did he? 

A. It was over a thousand dollars. The receipt, 
Mr. Allen has got the receipt, because he withheld 
a thousand dollars until I will have this work com- 
plied with, and then he sent out his inspector and 
it was okayed, and then they brought him a bill and 
then he gave me the money. 

Q. Mr. Allen is the mortgagee? 

A. He is 229 South Broadway. 

Mr. Downing: Is it south or north? 

The Witness: North Broadway; R. E. Allen. 

Q. By Mr. Hirst: When did Mr. Hammond 
complete the work? How long after you told him 
or asked him to do it or he offered to do it did he 
complete it? 

A. It took him about two months. 

Q. Did he do it himself or did he hire men to 
help him? A. He hired, hired people. 

Q. Did you pay him all at one time? 

A. No. 

Q. Or did you pay hin in installments? 

AY Wo: Depa him. 1 paid him a part then 7 
paid him the balance. It was all paid in full. 

Q. Did you instruct him to charge the tenants 
more money ? Ae No; sir 

Q. In order to pay off this thousand dollars? 

A. No, sir. No, sir; 1 never mentioned it or 
ansvthinge. He didn’t mention it to me and I didn’t 
mention it. 


144 Kwell Toobert vs. 


(Testimony of Ewell Toobert.) 

Q. You never mentioned it to him? 

A. He didn’t mention it to me and I didn’t men- 
tion it to him. 

®. Actually, he was not putting up any money 
himself ? 

A. Well, I wouldn’t say that he didn’t put up 
some on some other occasions. He spent some 
money there and then he paid the utilities. 

Q. That was when he was under contract to buy 
the place, though? A. Yes. 

Q. Once he became the lessee there he didn’t 
put any more money in himself? 

A. No. He just kept on paying the utilities. 

Q. I am talking about improvements to the 
property. 

A. No. I didn’t pay nothing except just when 
I raised the mortgage and they required that. 

Q. You paid him in full, did you? 

A. Yes, sir. 

Mr. Hirst: That is all. 


Cross Examination 
By Mr. Sinclair: 


Q. Mr. Toobert, as a matter of fact that paint 
was paid for at the North Broadway street address, 
and this little item [1388] of lumber bill which is 
signed by Jack Hammond’s invoice made out to vou, 
was that in addition? 

A. No; that was included. 

©. Oh, I see; that was included. 

A. That was included. 
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Q. Now, can you give us the names of any other 
people that you bought materials from ? 

A. I didn’t buy none. J had nothing to do with 
the buying part. 

Q. In other words, Mr. Hammond— 

A. Mr. Hammond, whatever he spent that was 
his business. 

Q. That is what I wanted to bring out. That 
is all from this witness. 

A. In fact, on this bill, I didn’t charge this bill 
to Mr. Hammond. [I paid this bill also. I think I 
have. 

GO; Wou paid this? A. Yes. 

@. You paid the paint bill at North Broadway ? 

A. I think I paid it. I believe I paid it but J 
couldn’t say definitely. Maybe he paid it. 

Mr. Sinclair: That is all. 

The Court: That is all. 

Mr. Hirst: Just one question: 

Q. Actually, you did not purchase any of the 
materials ? A. No. [1389] 

Q. You left that up to him but you paid for it? 

A. That is it exactly. 

Mr. Hirst: That 1s all. 

The Court: You referred to turning over to Mr. 
Hammond certain OPA papers. What were those? 

The Witness: ‘Those are the registration copies. 

The Court: Did you turn them over to him? 

The Wtiness: Yes, sir. 

The Court: When did you do that? 

The Witness: When we made the deal I turned 
them over to him. 
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The Court: You knew what they were, then, at 
that time? 

The Witness: Yes, sir. 

The Court: When you turned them over to 
Hammond he knew what they were? 

The Witness: I turned them over to him. 

The Court: What were those papers? 

Mr. Hirst: These are photostats of them, vour 
Honor. I showed the witness so he was certain that 
they were the ones. I might advise the court that 
under the regulations, when the registration is origi- 
nally filed with the agency, the then landlord re- 
ceeives back a landlord’s copy of that registration. 
This is the official one that is left with the ageney. 
The agenev keeps the original and the present ten- 
ant at that time also gets a copy, so there are actu- 
ally [140] three. It is in tripheate. The regula- 
tion makes it a further duty on the landlord that 
if he transfers the property, that he transfer also 
all the reeords relating to maximum rents, inelud- 
ing the registration statement. 

The Court: And those are the ones he said he 
turned over. All right: anything further? 

Mr. Downing: That is all. 

Mr. Sinclair: Just one question: 

Q. Mr. Toobert, do you know what the total 
price, the total costs of the improvements were for 
this property? Do vou Know what the total price 
for the improvements were ? 

A. Whet we agreed on. 

Ve, Downing: What improvements? 
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Mr. Sinclair: That he has been relating. 

Myr. Downing: Do you mean the bills he paid? 

Mr. Sinclair: For all of the improvements. He 
stated he did not pay some of them, counsel, and I 
want to know if he knows what the total price was 
of all the improvements on the place. 

Q. Do you know? 

A. At this occasion when he took this contract, 
that is what I paid him. It was over a thousand 
dollars. That included the work and the mate- 
rials. It wasn’t itemized. 


@. How did you pay it, in cash or what? 

A. In cash. [141] 

@. Did you get a receipt? A. Fort 

Q. Did you get a receipt from him? 

A. Yes, sir; I got a receipt. 

Q. Do vou have that receipt? 

A. I haven’t got it but I can produce it. Mr. 


Allen has got the receipt; and, in fact, I took this, 
a copy, and I turned it in to my income tax man. 
I had to have that receipt. 

Mr. Sinclair: That is all. 

Mr. Downing: That is all. 

Mr. Sinclair: I will call Mr. Hammond for a 
few rebuttal questions. 

Mr. Downing: That is all on behalf of the de- 
fendant Toobert. 

Mr. Sinclair: JI will call Mr. Hammond for a 
question in rebuttal. 

The Court: All right. 
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JACK C. HAMMOND, 


a defendant herein, called as a witness in his own 
behalf, having been previously sworn, was exam- 
ined and testified as follows: 


Direct Examination 
By Mr. Sinclair: 


Q. Mr. Hammond, with reference to these im- 
provements [142] how much did Mr. Toobert turn 
over to vou? I mean did he give you a thousand 
dollars ? x Ne. 

Q. How much was it that he did turn over to 
vou? 

A. He gave me $300.00. He took me down to 
borrow some money and he co-signed, but he gave 
me merely $300.00 and he paid this one bill here. 

@. How much is that bill? 

A. You mean this one? 

Q. Yes. 

A. This one is 30.80, five gallons of thinner and 
five gallons of paint. 

Mv. Sinclair: All right. That is all, counsel. 

Mr. Downing: That is all. 

Mr. Hirst: Tat is all. 

The Court: That is all. You are excused. 

Myr. Hirst: Your Honor, I have got a hne-up of 
witnesses. That is all except for this hne-un of 
witnesses there. J can call each one of them to 
testify to the same thing, namely, that there was 
no such arrangement made with these people. Your 
Honor. we did not know at the time what that other 
service was supposed to be. That 1s why I inter- 
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rupted. If you think the record is sufficiently clear, 
I will not call them. 

The Court: No, I am not going to pass on this 
record [1438] now. That is up to you Jawyers. You 
try your lawsuit and then I will pass on what you 
put in. 

Mr. Hirst: I will eall each of these witnesses. 

Mr. Sinclair: Your Honor, I don’t know 
whether that is proper rebuttal or not. When they 
came up on their testimony in chief I asked them 
if they had paid any amount of money for anything 
else and they said no. That is all they could testify 
to, now. 

Mr. Hirst: I want them to testifv to exactly 
what improvements he made to each of their indi- 
vidual apartments which he states was done. 

The Court: JI think that is proper. 

Mr. Hirst: Also, your Honor, I want them to 
deny— 

The Court: Never mind, now. Go ahead and 
eall the witnesses. 

Mr. Hirst: Mrs. Patrick, first. 


IDA MAE PATRICK, 


recalled as a witness by plaintiff, in rebuttal, hav- 
ing been previously sworn, was examined and testi- 
fied as follows: 


Direct Examination 
By Mr. Hirst: 


©. Mas. Patrick, when you first moved into the 
apartment at 422 the latter part of October or No- 
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vember, 1945 was there any arrangement with re- 
spect to Mr. Hammond that any of the money which 
you paid him for rent, [144] to use that to pay for 


repairing the premises? A. It was not. 
Q. There was no conversation at all, was there, 
as to that? A. No conversation to that effect. 


Q. What, if anything, has Mr. Hammond done 
to repair your premises or your apartment since 
vou have moved in there? 


A. Only fixed the porch and steps. 

@. That is all? 

A. Puta coat of paint on the outside. 
Q. How many coats? A. One. 


Mr Hirst: One coat. AM tight; that is al. air 
Gassaway. 


JEFFREY GASSAWAY, 


recalled as a witness by plaintiff, in rebuttal, hav- 
ine been previously sworn, was examined and testi- 
fied as follows: 


Direct Examination 
By Myr. Hirst: 


Q. When vou rented the apartment at 42214 
East 15th Street from Mr. Hammond was there 
anything said by Mr. Hammond with respect to 
part of the money that you paid to be used to repair 
the premises or to improve them ? 

Mr. Sinclair: I£ the court please, [am going to 
object. You have already ruled on the matter. You 
permitted him to [145] eall these witnesses to testify 
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to what was done. He is now going into matters 
touched upon in chief. I am going to object to it. 

The Court: He has already testified in chief. 

Mr. Sinclair: He has already testified. 

Mr. Hirst: Your Honor, I would like to clarify 
this. As far as testifying in chief, we testified that 
all the money was for rent, ves, but the defense has 
injected a claim of defense here which I am going 
to totally eliminate from any consideration, and 
that is that there was some express understanding. 
We had no way of anticipating that the defendant 
would raise that. He did not do it in his answer 
and therefore I did not ask him any direct ques- 
tions with regard to the arrangement, the rent ar- 
rangement. 

The Court: Yes; you did. You asked if any of 
this amount that they paid for rent was for any- 
thing else and they said no; just for rent. Each 
one of them said so. So it is in the evidence. You 
have asked permission to offer rebuttal evidence as 
to whether or not they made any improvements and 
what they consisted of. I allowed you to go into 
that because you did not go into that in chief. You 
are limited as to that, but you have already had 
them testify about the other. Go ahead. 

Q. By Mr. Hirst: What, if anything, did Mr. 
Hammond do while you were a resident there to 
improve the premises from the time you moved in? 

A. Well, not anything while I was there. 

The Court: Talk louder. 

A. Not anything while I was there. 
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Mr. Hirst: All right; that is all. Call Mrs. Hild- 
reth. 


PEARL HILDRETH, 


recalled as a witness by plaintiff, in rebuttal, hav- 
ing been previously sworn, was examined and testi- 
fied as follows: 


Direct Examination 
By Mr. Hirst: 


Q. From the time you moved in, Mrs. Hildreth, 
to the premises there at 42214, what, if anything, 
did Mr. Hammond do to improve the premises ? 

A. Nothing but fix the porch and the steps. That 
was last May. Of course, my windows are all out 
of my house right now. 

@. Were they ever repaired by Mr. Hammond? 

A. They have never been repaired. They are all 
out now, every window. 

The Court: You said, “‘fix the porch.’ Just 
what did he do? 

The Witness: Fixed the cement porch and steps 
and put a coat of paint on. 

Q. By Mr. Hirst: Put a coat of paint on the 
outside of the house? A. In the front. [147] 

Q. But nothing inside your place? 

A. Nothing inside. 

The Court: Did he do that in order to use the 
place, fix the porch and steps? Did that have to be 
done at that time? 

The Witness: Well, the steps were torn down. 

The Court: Torn down? 

The Witness: Yes, sir. 
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The Court: How about the porch? 

The Witness: Well, that was in bad condition 
also. You could trip on it. 

The Court: Trip on it. All right; go ahead. 

Mr. Sinclair: Just one question. 

Cross Examination 
lay, Mir. Sinclair: 

Q. Mrs. Hildreth, as a matter of fact those 
screens and windows were put in by some family 
and they broke them out again. 

A. No. There is no screens there. They are all 
torn up. There have been no new screens today in 
that house. 

Mr. Sinclair: No other questions. 

The Court: All right; that is all. Call vour next 
witness. Hurry up. 

Mr. Hirst: Mrs. Coleman. [148] 

(Testimony of Ernestine Coleman.) 


ERNESTINE COLEMAN, 


recalled as a witness by plaintiff in rebuttal, hav- 
ing been previously sworn, was examined and testi- 
fied as follows: 

Direct Examimation 
By Mr. Hirst: 

Q. At 42234 East 15th Street, Mrs. Coleman, as 
to Mr. Hammond, what, if anything, has he done 
to repair or improve the premises since you have 
moved in there? 

A. He fixed the steps, concrete steps, and put a 
coat of paint on the outside? 
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@. How about inside your place? 

A. JI done that. I improved that myself. I 
painted, myself, on the inside. 

@. Has he done anything to the windows and 
screens ? &. No. 

Mr. Hirst: All right; that is all. 

Cross Examination 
By Mr. Sinclair: 

Q. Mrs. Coleman, when you first moved in were 
any of these people living there? 

A. I beg pardon? 

Q. When you moved into this place was Mrs. 
Patrick, Mrs. Hildreth, or anv of the others now 
in the court living there? 

A. No. It was white owned then. I was the first 
one [149] moved into the court. 

Mr. Sinclair: Okay. 

Mr. Hirst: «Mrs. White. 

3ERDIE MAE WHITE, 


recalled as a witness by plaintiff, in rebuttal, hav- 
ing been previously sworn, was examined and testi- 
fied as follows: 


Direct Examination 
By Mr. Hirst: 
Q. What, if anything, Mrs. White, has Mr. 
Hammond done to improve the apartment that you 


occupy ? 
A. Well, he painted the outside of the house 
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and fixed the front steps. 

@. Anything mside your premises ? 

No 

(). Windows, screens? 

A. No. He fixed one window, you know, when 
that explosion was. Well, the window was cracked 
and he put another one in there, but there was an 
earthquake and it cracked and I still don’t have 
no window. 


Cross Examination 
By Mr. Sinelair: 


Q. Mis. White, when you moved in there who 
was living there? 

A. I beg your pardon? 

«). When you moved in the premises that you 
occupy [150] which of the other witnesses here to- 
day were also at those premises? 

A. Mrs. Coleman. 

Q. Is that all? A. Thet.ie all. 

@. And yourself ? A. ‘Thaé its all, 

Mr. Hirst: Mrs. Davis. 


ETHEL DAVIS, 
recalled as a witness by plaintiff, in rebuttal, hav- 
ing been previously sworn ,was examined and testi- 
fied as follows: 

Direct Examination 
By Mr. Hirst: 

@. In your apartment at 424 East 15th Street 

what has Mr. Hammond done since you moved in 
to repair or to improve it? 
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A. He haven’t done anything inside, but on the 
outside he did put one paint of coat, one coat of 
paint on the outside, and downstairs, the back 
stairway, on the way down at the bottom steps he 
put two little cement steps. 

Mr. Sinclair: I can’t hear vou. 

A. Downstairs at the back he put two cement 
steps at the bottom, and he painted the outside. 
He didn’t do anything inside. There was already 
some there. ‘There wasn’t anything wrong with 
them when I moved there. There was [151] already 
some wooden steps there. 

The Court: Could you use them? 

The Witness: Yes; I could use them. 

The Court: And he put two cement steps there? 

The Witness: Yes; he did. 

The Court: Is that all he did? 

The Witness: ‘That 1s all. 


Cross Examination 
By Mr. Sinelair: 


Q. Mrs. Davis, when you moved in there each 
of these witnesses were also living in those prem- 
ses ? 

A. Well, everybody that is here was there when 
I moved there, and downstairs— 

Q. J mean just the ones that are concerned with 
this action. Were you the last of this group that 
moved in? A. No. Mr. Hall moved last. 

Q. No; of the ones that are party plaintiffs. 

Ma. First: Jf I am correct, counsel, they are 
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not party plaintiffs. 

Mr. Sinclair: I don’t think that is improper, 
your Honor, because the witnesses— 

The Court: Go ahead, go ahead. 

Q. By Mr. Sinclair: Mis. Davis, will you an- 
swer that question? Were all of these people that 
are now sitting over there that are tenants under 
this action, were they [152] living there at the 
time you moved in? A. Yes; they was. 

My. Sinclair: All right; that is all. I want to 
thank you. 

The Court: That is all. You are excused. 

Mi Hivst: Thats all. 

The Court: Any further evidence? 

Mr. Sinclair: No, your Honor. That is all. 

The Court: We will take a recess now until 
10:00 o'clock tomorrow morning, at which time you 
may appear and argue and submit the case to the 
court. 

Mr. Hirst: Thank you, your Honor. 


(Whereupon, an adjournment was taken un- 
til 10:00 o’clock a.m. of the following day, 
Tuesday, March 23, 1948.) [153] 


Los Angeles, California, 
Tuesday, March 238, 1948, 10:00 a.m. 


The Court: I wish to state, counsel, before we 
commence argument, that while I do not want to 
hurry you, I have a case that they just brought 
in to me to try following this and today is the only 
dav I have; so we should consume as little time as 
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we may in this argument. I am not trying to limit 
you, I want you to understand. 

Mr. Sinelair: I think the facts are siniple 
enough that it would not require a great deal of 
summation. 

The Court: Ido not want to hurry vou; you 
understand that, but they just brought this case 
in here and wanted me to hear another case. 

Mr. Hirst: As far as | am concerned, your 
Honor, if other counsel are willing, I will waive 
areument. Your Honor heard the case. 

The Court: No; I want you to argue it. I want 
vou to argue it because you have a question here 
of the application of the one-year statute. [ want 
to hear you on it. I told them that I had this 
afternoon if I got through with this argument in 
this case. 

You may proceed, then. 

(Areument of counsel omitted from tran- 
seript. ) 

The Court: The first proposition to be con- 
sidered here is whether or not this one-year statute 
of limitations applies [155] iwnder the record be- 
fore the court. We have two subdivisions of Sec- 
tion 205 of the National Act relating to renting 
and collecting of rent for living purposes. Under 
Section 205(a) Congress has set the power in the 
Administrator to regulate and fix maximum rents 
of premises which are to be used for living pur- 
poses. No provision of limitations whatever is 
stated in that section as to when the Administrator 
may maintain such an action. 
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We refer then to Section 205(e), which it is 
contended here by the defendant Hammond is ap- 
plicable, providing a one-year limitation to bring 
actions. It will be observed from a study of that 
subdivision it relates to actions brought bv the 
individual and not by the Administrator. There is 
a distinction, clearly and expressly, between those 
two subdivisions. One relates to the Administrator 
bringing the action, upon which no limitation by 
Congress is placed within which he must maintain 
his character of action. The other 1s a limitation 
of one year which relates to the person who is 
seeking, himself, in an action to collect the over- 
charges, and it provides for treble damages, if 
necessary, and attorney’s fees. 

Now, I gather from the remarks made by the 
Supreme Court in that Tenth Circuit Court of Ap- 
peals case that they are clearly informing us as 
to the distinction between these two sections; and 
whether they had or not, my judgment is [156] 
that they are different, separate, and distinct cir- 
cumstances under which we must function in deter- 
mining whether or not there has been an over- 
charge of the maximum amount made bv law in 
renting premises for living purposes. I think they 
ave separate and distinct. 205(e) does not apply 
here and there is no lmitation to bringing this 
action by the Administrator. 

Now we come to the next question: What does 
this evidence show as to whether there has been a 
violation of what we call a ceiling or maximum 
price of rent fixed by the Administrator on this 
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particular premises, regardless of who is the own- 
er, regardless of who is operating it or who is 
collecting it or who has violated in collecting in 
excess of that ceiling price or maximum price. 
That is the spirit of this law. 

Now, who was operating these premises when 
these people went in there to rent? The maximum 
rent was fixed by the Administrator at a maximum 
of $18.00 a month, one at 316.00 a month. Six of 
these people are involved here and set up in this 
complaint, and every one of them comes here and 
testifies that they were charged and they paid 
$40.00. Those who paid $40.00 a month which was 
imposed on them by these defendants up to a cer- 
tain time, which | am going to refer to, functioned 
together and established hability up to a certain 
time, and then after a certain time, which I will 
[157] call attention to, Hammond kept on. 

We find these people went there, they went in 
and they had been paying $40.00 a month, and 
those who paid $20.00 here, until I believe one 
month or so it was reduced. Hammond collected. 
Hammond says he bought the property on an oral 
agreement from ‘T’oobert, the real owner, who held 
the legal title, and therefore he was the owner and 
he is responsible. Toobert comes back and_ says, 
‘‘No; I am not responsible. Hammond is respon- 
sible, although we have an absolutely void agree- 
ment to sell this property under the laws of Cali- 
fornia.’’ 

That 1s the purpose of the Statute of Frauds re- 
garding the transfer of real property not in writ- 
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ing. That is the law, I suppose, of nearly every 
decision. I know it is in my home state up there, 
and [I have held again and again that such trans- 
fers, not in writing, are void under the Statute 
of Frauds, and that was the purpose of it. So we 
are confronted here with a situation between these 
two defendants with regard to a transfer of this 
property. It does not make any difference whether 
he did transfer or not. The question is: What did 
he do. The question is: What did these two men 
do in dealing with these six tenants. They both 
exercised, without any question, control in the oper- 
ation of those premises. ‘hey were over there 
working jointly up until, as I noted here on the 
evidence, September, [158] 1947. Thereafter ‘Too- 
bert walked out of the picture and Hammond func- 
tioned alone. 

So that both are lable to these tenants for all 
the overcharges as set forth in this schedule in 
this complaint up until September, 1947, when they 
were working together, collecting the rents. Those 
defendants put in improvements. Every one of 
these six people testified that they had the under- 
standing and told them they were paying nothing 
but rent, not to paint a house, not to fix up a 
window that is broken out, making it untenable, not 
fixine the steps or the porch. That is the duty of 
the party who rents, to keep those premises in liv- 
ing condition and the tenants do not have to pay 
them for it. You cannot avoid this law by saying: 
Oh, I had to make certain repairs to make it liv- 
able and therefore I deducted legally from these 
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overcharges. That is not the law and you cannot 
step around the law this way. If you did, you 
could never enforce the rent law at all. 

They functioned there together. The legal title 
owner went there, saw these improvements being 
made and he was taking an interest in it. He turned 
it over to Hammond; Hammond was collecting the 
money; Hammond was to pay him so much money 
and paid him $150.00 a month for a while and then 
he paid him $125.00 a month. They were jointly 
working together and their tenants paid the bill, 
illegally, these [159] overcharges. That is the spirit 
of this law and that is what this evidence shows 
clearly. The preponderance of the evidence, gen- 
tlemen, upholds that conclusion in my mind. 

Six people here came and said that when they 
rented it they said they were paying nothing but 
rent. Whether they were or not, it was the duty of 
those who are renting to those people to keep their 
place in tenable condition, and they can’t deduct it 
from this illegal overcharge. 

Now, I am not going to assess treble damages, 
but I am holding that both of these defendants are 
hable to these tenants for these overcharges set 
forth in this schedule which they have all testified 
they paid. Nobody has contradicted or said they 
did not pav it. Even these defendants who got the 
money, they do not deny that these six people paid 
it to them. I say they are both hable jointly until 
September, 1947, and thereafter Hammond con- 
ducted it alone and he is lable for the balance of 
it and costs. So you may prepare vour findings 
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and present to me within five days from this date. 
You must remember there are no treble damages 
or no attorney’s fees allowable here in this case 
at all, because I do not think it is warranted under 
this Statute. [160] 
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